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and  Operations, 


Crowley  Corporation, 
Appe 1 1  ant 


vs  . 
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Appearance    for   Appellant:  Barry    P.    Dynice,  Esq. 

Solomon,    Roncone   &  Gazourian 
142  Main   St.,    P.O.    Box  767 
Leominster,    MA  01453 

Appearance    for   Respondent:  Gerald   L.    Solomon,  Esq. 

Division   of   Capital  Planning 
and   Ope  ra  t  i  ons 
One   Ashburton  Place 
Boston,    MA  02108 

Administrative   Magistrate:  Christopher   F.  Connolly 

DECISION 

Pursuant    to  Massachusetts   General   Laws   Chapter   30    §39Q,  the 
Appellant   appealed    the   June   20,    1983   decision   of    the  Respondent 
denying    its    request    for   a   change    order,    number    13,    to  Mass.  Stat 
Project   RMV78-1 ,    contract    No.    1,    in   the   amount    of  $8,359.17. 

On   May    7,    1987,    the    Respondent    filed    a   motion    for    a  summary 
decision.      In    support    of    its   motion   Respondent    submitted  the 
affidavit    of   John  J.    Welch,    Project   Manager.      No   action  was  take 
on    this  motion. 

A   hearing    on   the    merits    of    this    case   was    scheduled    for  and 
was    convened    on    September    21,    1987.      Prior    to    the    hearing  the 
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parties    agreed    to    the    introduction   of   eighteen   exhibits    (Exs.  1- 


At    the    outset    of    the    hearing    the   Respondent    renewed  its 
motion    for   a    summary   decision   asserting    that    change    order    no.  13 
was    one    of   nine    contested    change    orders    in   existence    between  the 
parties    in    1984   that    were    resolved    by   change    order    no.  60 
approved    on   March   6,    1985.      In   addition    to   Welch's    affidavit  the 
Respondent    relied    upon   certain   correspondence    from   Respondent  to 
Appellant   dated   September    14,    1984,    and    from  Appellant  to 
Respondent    dated   February    15,    1985.    (See    Exhibit  9) 

It    is    clear    and    unambiguous    from   these    documents    that  both 
parties    intended    to    resolve    and    did    resolve    the  outstanding 
contested    change    orders    including    the    change    order    at    issue  here 
Consequently,    Respondent's   motion    for    summary   decision    is  allowe 
and    the    appeal    is  dismissed. 


18)  . 


So  Ordered. 
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John  J.  Spignesi ,  Esq. 
600  Main  Street 
P.  0.  Box  394 
Winchester,  Mass.  01890 

Gerald  L.  Solomon,  Esq. 
D.C.P.O. 

One  Ashburton  Place 
Boston,  Mass.  02108 

Christopher  F.  Connolly,  Esq. 


DECISION 


Pursuant  to  M.G.L.  c.30,  §39Q(c)  the  contractor,  Sciaba  Construction 
Corporation  (Sciaba),  is  appealing  the  decision  of  Respondent,  Division  of 
Capital  Planning  and  Operations  (DCP0),  denying  its  request  for  a  change  in 
the  contract  sum  of  Mass.  State  Project  No.  M84-14,  Contract  No.  4,  Four 
Alternate  Model  Residence,  Paul  A.  Dever  State  School,  Taunton,  Mass.  relative 
to  Change  Order  Request  No.  6  (Exhibit  1).    Sci aba's  request  in  the  amount  of 
$18,492.00  was  for  the  cost  of  additional  materials  (loam)  purchased  to  complete 
the  contract  as  required  in  the  specifications  and  plans. 

A  pre-hearing  conference  was  held  on  March  2,  1987.    A  hearing  was  conducted 
on  May  1,  1987.    At  the  hearing  eight  documents  were  marked  as  exhibits  (Exhibits 
1-8).    These  exhibits  included  pertinent  portions  of  the  contract,  Information 
to  Bidders  and  topographical  site  plan.    Charles  E.  Gelinas,  chief  estimator 
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for  Sciaba,  testified  on  behalf  of  Appellant.    Counsel  for  Appellant  and  Respon- 
dent stipulated  to  the  amount  of  $18,492.00  and  they  agreed  that  the  only  issue 
in  this  matter  was  a  question  of  law  concerning  interpretation  of  the  contract. 
They  requested  additional  time  within  which  to  submit  briefs.    This  request  was 
granted  and  briefs  were  submitted  by  May  18,  1987. 

The  contract  provisions  which  apply  to  this  appeal  are  as  follows: 

2A.101    SUB  SURFACE  CONDITIONS  (For  Information  Only) 

C.  The  Awarding  Authority  makes  no  representations  regarding 
character  or  extent  of  soil  or  other  sub-surface  conditions 
which  may  be  encountered  during  work.    Sub-soil  formations 
including  water  levels,  included  in  reports,  have  been 
interpolated  from  completed  borings,  correctness  of  which 
is  not  guaranteed. 

D.  Contractor  shall  make  his  own  assumptions  of  sub-surface 
conditions  which  may  affect  me tods  (sic)  or  cost  of 
construction. 


2A.102    BORING  LOCATIONS 

B.  Contractor  shall  visit  the  site  and  make  such  investigations 
as  he  deems  necessary  for  proper  execution  of  the  Contract. 


2N-201  T0PS0IL 

C.    Additional  topsoil  shall  be  provided  from  off-site  sources, 
as  required,  to  complete  the  required  work  under  this 
section. 

(Exhibits  5  and  6,  emphasis  added). 


DISCUSSION 

Appellant  argued  that  the  conditions  which  lead  to  the  purchase  of  off-site 
loam  was  the  result  of  its  faulty  assumption  that  the  soil  test  borings  supplied 
by  Respondent  were  accurate;  but  when  actual  stockpiling  of  the  loan  occurred, 
these  soil  test  borings  were,  in  fact,  in  error.    This  mistake  caused  Appellant 
to  underbid  the  contract.    Appellant  argued  that  it  should  be  compensated  for 
having  to  purchase  the  off-site  loam  necessitated  by  the  inaccurate  bid  informa- 
ti  on . 
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Respondent  argued  that  the  contract  expressly  indicated  (Exhibit  5)  that 
Appellant  was  not  to  rely  on  the  soil  test  borings  as  being  representative  of 
the  actual  conditions  on  the  site  and  that  Appellant  did  view  the  site  which 
provided  an  opportunity  to  fully  evaluate  the  sub-surface  conditions.  For 
these  reasons,  Respondent  has  no  obligation  to  compensate  Appellant  for  its 
faulty  assumption. 

Charles  Gelinas  testified  that  he  had  more  than  twenty  years'  experience 
in  the  construction  field  specifically  as  it  related  to  "earth  work"  and  had 
been  employed  by  Sciaba  as  its  chief  estimator  for  the  past  four  years.  He 
also  testified  that  his  experience  was  in  the  field  of  public  sector  construc- 
tion.   Gelinas  stated  that  he  used  the  informational  borings  provided  by  DCPO 
made  on  the  site  at  the  point  where  the  buildings  were  to  be  constructed  in 
combination  with  his  on-site  observation  of  a  pit  at  a  different  location 
indicating  similar  soil  conditions.    Based  on  this  information,  it  was  Gelinas' 
assumption  that  there  was  adequate  on-site  loam  to  fulfill  the  contract  as  bid. 

ORDER 

After  careful  review  of  the  testimony,  exhibits,  relevant  portions  of  the 
contract,  arguments  and  briefs  submitted,  I  conclude  that  Appellant  is  not 
entitled  to  prevail  in  this  appeal.    Appellant  relies  on  "Statutory  Change 
Order  Provisions",  page  19  of  Exhibit  4  regarding  site  conditions  which  are 
substantially  and  materially  different  from  those  anticipated  by  the  contractor 
as  shown  on  the  plans  or  indicated  in  the  contract  documents  (Appellant's  Brief, 
p. 5).    However,  this  section  of  the  contract  further  requires  that  the  request 
for  an  equitable  adjustment  be  made  as  soon  as  such  conditions  are  discovered 
so  that  the  "contracting  authority  shall  make  an  investigation  of  such  physical 
conditions."    Waiting  until  all  of  the  topsoil  was  stockpiled  to  make  its  request 
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did  not  provide  Respondent  with  the  opportunity  to  view  the  actual  depth  of 
the  loam  when  it  was  first  discovered  to  have  been  considerably  less  than  shown 
by  the  test  borings  and  Appellant's  on-site  observations.    By  Appellant's  own 
estimation,  the  amount  of  loam  actually  recovered  from  the  site  was  less  than 
one-fifth  of  that  Appellant  had  anticipated.    (Exhibit  1,  letter  dated  March  28, 
1987).    Thus  Appellant  should  have  discovered  the  difference  between  18  inches 
and  3.6  inches  (average)  well  in  advance  of  completion  of  the  stripping  process. 

Even  if  the  actual  conditions  were  different,  as  argued  by  Appellant,  from 
the  information  provided  by  Respondent,  Appellant  had  the  responsibility  to 
independently  investigate  and  make  its  own  assumptions  concerning  sub-surface 
soil  conditions.    The  fact  that  Appellant  made  a  faulty  assumption  after  its 
independent  viewing  of  the  site  does  not  justify  a  reformation  of  the  contract 
terms  in  its  favor.    Daniel  O'Connell's  Sons,  Inc.  v.  Commonwealth,  212  N.E.2d 
219,  221-22  (Mass.  App.  Ct.  1981).    Although  there  is  an  implied  warranty  as  to 
accurateness  of  construction  plans  and  specifications,  this  implied  warranty  is 
negated  when  the  contract  expressly  disclaims  or  warns  against  reliance  on  spe- 
cific information  provided  in  the  contract  or  bid  documents.    D.  Federico  Com- 
pany, Inc.  v.  Commonwealth,  415  N.E.2d  855,  857  (Mass.  App.  Ct.  1981).  Finally, 
Appellant  has  not  indicated  that  Respondent  had  "negligently  or  intentionally 
misrepresented  the  conditions"  which  would  justify  a  reformation  of  the  contract. 
Glynn  v.  City  of  Gloucester,  407  N.E.2d  230,  234  (Mass.  App.  Ct.  1986). 

Since  the  contract  in  clear  and  unambiguous  language  informed  Appellant 
of  its  responsibilities  with  regard  to  interpretation  of  the  information 
provided  by  Respondent  and  Appellant  voluntarily  chose  to  rely  on  that  infor- 
mation, I  conclude  there  can  be  no  recovery  for  purchase  of  off-site  loam  by 
Appellant.    Accordingly,  the  Respondent's  denial  of  Change  Order  Request  No.  6 
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is  hereby  upheld.    The  appeal  is  dismissed. 
SO  ORDERED. 

DIVISION  OF  ADMINISTRATIVE  LAW  APPEALS 


DATED 
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;r  F.  Connolly,  Esq 
Chief  Administrative  Magistrate 
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Kimberly  A.  Fletcher 
DECISION 


Pursuant    to  G.L.    c.30,    §  3  9  Q ,    the   Appellant,  Hunt 
Construction   Co.,    Inc.    ("Hunt"),    is    appealing    the   denial   by  the 
Division   of   Capital   Planning   and   Operations    ("DCPO")    of  six 
change    orders.      The   change   orders   were    submitted    in  connection 
with   the    construction   of   an   Intermediate   Care   Facility    for  the 
mentally   retarded,    Lowell   Road,    North  Reading,  Massachusetts, 
State   Project   No.    M-84-13   Contract   #2  ("contract"). 

The   hearing  was   held   on  July   13,    1987,    at    the   offices    of  the 
Division   of   Administrative    Law   Appeals,    One   Ashburton  Place, 
Boston,    pursuant    to   G.L.    c.7,  §4H. 
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RoseAnn   Rankin,    President    of  Hunt,    testified    for  the 
Ap.pellant.      Guy   Champa,    Resident   Engineer,    testified    for  DCPO. 

Various    documents   were    admitted    into   evidence.    (Exs.  1-19) 
Change    Order  #13 

1.  Hunt   was    the   general    contractor    for   a  duly-executed 
contract    for    the   construction   of   an   Intermediate   Care  Facility 
for   the   mentally   retarded   on   Lowell   Road    in   North  Reading, 
Massachusetts,    State   Project   No.    M84-13,    Contract  #2. 

2.  The   contract    specifies    that    any    request    for   an  equitable 
adjustment    in   the    contract    price   "shall   be    in  writing   and  shall 
be    submitted   by   the    party  making   such   claim   to    the    other  party 
before   commencement    of    the   pertinent   work   or   as    soon  thereafter 
as    possible"    (Ex.    1,    Article   VI,  s.l). 

3.  Section  6A.09,  "Blocking  and  Grounds,"  states:  "Furnish 
and  erect  all  required  wooden  furring,  strapping  and  blocking  to 
secure    fittings,    finish   and    fixtures    of   all    trades."   (Ex.  1) 

4.  On  May   5,    1986,    Hunt    requested   an  Authorization  to 
Proceed    to   "provide    s t r app i ng - 1 i gh t    coves,    upper   ceiling"   at  a 
cost   of   $984.48   and    for    "blocking   of   all   windows,    doors,  interior 
corners    (not    shown    on   plans,    required   by   Dan   Tenney ) "    at    a  cost 
of   $4519.20.      The    $4519.20   does   not   claim  an   amount    for  materials 
(Ex.  5). 

5.  On  May    12,    1986,    the   Architect   wrote    the  Project 
Manager,    stating    that    the    strapping    "work    is    included    under  the 
terms    of    the    contract"   and    "Section   6A.09   of  the 
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S pe c i f i c a t i o n s  .  .  . s pe c i f i c a  1 1  y    indicates    the   need    for  this 
bl.ocking.      We   must    therefore    disallow   this    request."    (Ex.  5) 

6.  On  May    15,    1986,    Hunt    submitted    Change    Order   #13  for 
strapping   and   blocking   at    a    total    of   $5,503.68    (Ex.    5).      At  the 
time    Change   Order  #13  was    submitted,    the    strapping   and  blocking 
work   had    been  done. 

7.  The    plans   depict    the    areas   where    strapping  would  be 
req  uired .    ( Ex .    2 ) 

8.  Hunt    was    required    to   perform   some    additional  blocking 
because    the    first    time   blocking  was    installed,    the    5/8"  sheet 
rocking   had    not   been   provided  for. 

9.  No   time    and  material    sheets   were   maintained   by  Hunt 
regarding    the    claimed  work. 

10.  No   emergency   authorization   to   proceed  was  granted. 

11.  The   contract    requires,    for  work   done   under   protest,  that 
time    and  material    sheets   be   maintained   and    that   written   notice  of 
the    intent    to   proceed   under   protest   be    timely   submitted    to  DCPO 
(Ex.    1,    Article    VI,    ss.    2   and  3) 

Conclusion   -   Change    Order  #13 

Hunt    has    not    met    its    burden   of   proving   justification    for  its 
claim  of   $5,503.68   for   strapping   light   coves    and   blocking  of 
windows,    doors    and   corners.      Hunt's   evidence    consisted    solely  of 
the    testimony    of   RoseAnn   Rankin   who   was    not    present    at    the  job 
site    when    the    work   was    done.      She    based    her    testimony    on   what  her 
supervisor   had    told  her. 
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The   contract    clearly    states    that    the   contractor    is    to  furnish 
a\l    required    strapping   and   blocking.      The   Resident    Engineer  gave 
unrefuted    testimony    that    it    is    common    in    the    industry   not    to  list 
quantities    for   strapping   or   blocking   because    it   would  be 
impossible.      The   opinion   of   the    architect,    expressed    in   his  May 
12,    1986   letter,    was    the    strapping   and   blocking   were  included 
under   the    terms    of    the   contract.      Ms.    Rankin's   claim   at  the 
hearing,    that    additional   blocking  was    required   due    to   a   change  in 
the   window  design,   was    not    substantiated   nor  explained. 

Moreover,    although   Hunt   apparently   proceeded   under  protest, 
it   never   kept    time    and  material    sheets   as  required. 

Therefore,    it    is    ordered    that   DCPO's    rejection   of  change 
Order  #13   be  upheld. 
Change   Order  #14 

12.  On  February    10,    1986,    Hunt   wrote    the    architect    that  the 
"2   x  6   joist    system   that   was   applied   had    to  be    removed"   due  to 
the   designer   changing    the   detail    of   the   mechanical    room   from  the 
original    plans    and    specifications    (Ex.  6). 

13.  The    architect    responded   on   February   24,    1986,  that 

"  [t]he    original    plans    and    specifications    in    no   way    indicate  that 
the   Mech.    room   is    to   have    a   2   x   6    joist   ceiling   system. ..No 
additional   cost    can  be    allowed    for    the    installation   or    removal  of 
the   2x6   ceiling..."   (Ex.  6). 
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14.  On  May    15,    1986,    Hunt    submitted   Change   Order  #14 
requesting   $511.54   for   removal   of   the   2"   x   6"   joist    system,  of 
which   $301.28   represented   labor   and   $49.68   materials    (Ex.  6). 

15.  On  May   26,    1986,    the   Resident    Engineer   wrote    the  Project 
Manager   of  DCPO   stating,    "the   original    plans    and  specifications 
in   no  way    indicate    that    the   Mechanical   Room   is    to   have    a  2"   x  6" 
joist    ceiling    system"    (Ex.  6). 

16.  On  June   23,    1986,    the   architect   wrote    the  Project 
Manager   that    the    "construction  documents    show  clearly    that  this 
room   is    intended    to  be   open   clear   to   the   underside    of   the  roof. 
Additional   work  was    required   due    to  error   on   the   part    of  the 
General   Contractor"   (Ex.  6). 

17.  The    plans   depict    the   joists    that   Hunt    installed    in  the 
mechanical  room. 

18.  The    plans   depict    a  metal   door   to   the    attic    area   of  the 
mechanical    room.      If   a   ceiling   had   been   installed,    there  would 
have   been   no  way    to   get   access    to   the   metal  door. 

19.  No    time    and   material    sheets   were   maintained    by  Hunt 
regarding    the    claimed  work. 

Conclusion   -   Change    Order  #14 

As    in   the   case    of   Change   Order   #13,    Ms.    Rankin's    testimony  is 
based,    not   on   personal   observation,    but   on  what   her  supervisor 
told   her.      But    Hunt's    claim   is    supported    by    the    testimony    of  Mr. 
Champa   who   stated    specifically    that    the    "plans    did    show  the 
joists    in   question."      In   his    opinion,    Hunt    is    not    entitled  to 
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additional   compensation   for   removal    of   the   joists   because    if  a 
ceiling   were    installed,    there   would   not   be    access    to   the  attic 
and    the    fire   door    is    clearly    shown   on   the   plan.      He  volunteered, 
however,    that    the    plans   were    "vague"   and   "ambiguous."  DCPO 
drafted    the    plans    and   any   ambiguity  must   be   construed  strongly 
against    the   draftor.      Bowser   v.    Chalifour,    334  Mass.    348,  135 
N.E.    2d   643    (  1956)  . 

Hunt   cannot    prevail    in    its    claim,    however,    since   no   time  and 
material    sheets   were   maintained   as    required   by    the  contract. 
Furthermore,    there   was    no   testimony   about   how   long    the   work  took, 
on  what   date    it   was   done,    or   who   did   it.      Prior   to    installing  the 
joist    system,    Hunt    apparently  did    not    request   clarification  from 
the   architect    regarding   access    to    the   metal  door. 

Therefore,    it    is    ordered    that   DCPO's    rejection   of  Change 
Order   #14  be  upheld. 
Change   Order  #15 

20.  AARCO,    Inc.    was    the   HVAC    filed  subcontractor. 

21.  On  February   10,    1986,    Hunt   wrote    the   architect  noting 
that   AARCO,    Inc.    had   had    to   delay   work   due    to   lack   of   space  in 
the      eaves    and    requesting   a   new  drawing   showing    the   new  location 
for    the   HVAC   unit    (Ex.  7). 

22.  On  February   22,    1986,    the   consulting   engineers   wrote  to 

the  architect: 

Regarding    the   matter    of    the    proposed    changes  to 
duct    routing    and    location   of   air   handling  unit, 
we    have    reviewed    the    sketch   by   AARCO  Incorporated 
and    find    no    problems    with    the    units    new  location. 
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We    do    find    that    the   motorized   damper    in    the  return 
air   duct    is    in    the   wrong   direction.      It    should  be 
located   between   the    relief  duct   and    the  air 
handling   unit. ..(Ex.  7). 

23.      On  February   24,    1986,    the   architect  responded 

February    10  letter: 

Note    that    the    "lack   of   Space"   in    the    attic  areas 
to  which   you   refer    is    the   result    of    two  factors: 
One,    the   delivery   and    installation   of   an  air 
handling    unit   which   differs    in   configuration  from 
the   unit    specified,    submitted,    and   approved    in  our 
shop   drawing   review;    Two,    installation   of  ductwork 
in    the    attic   which   does    not   conform   to   the  contract 
drawings    for    this    project.    (Ex.  7) 


24.  On  February 
prices    for   labor  and 
locations    and    to  move 
routing   and  location 
the   consulting  engine 

25 .  On   Feb  ruary 
enclosing  AARCO  Inc.' 
proceed"    (Ex.  7). 

25 .  On   March   3  , 
February   24   letter  by 
24    letter    (Ex.    7) . 

26.  Hunt 
7),    at   which    time  the 

2  7 .  The  Re  s  ident 
May  26,  1986,  "The  Ge 
unit    which   differs  in 


24,    1986,    AARCO,  Inc. 
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to   Hunt  1  s 


wrote    to   Hunt  giving 


materials    to   change    trunk   lines    to  new 

unit    "due    to   the   proposed    change    to  duct 
of   air   handling   unit,    per   copy   of    letter  of 
ers    (Ex.  7) 

24,    1986,    Hunt   wrote    to    the  architect 
s    letter   and    requesting   "authorization  to 

1986,    the   architect    responded    to  Hunt's 
sending   a   copy    of    the    architect's  February 

submitted    Change   Order   #15    on   May    14,    1986,  (Ex. 
work   had   been  completed. 

Engineer   wrote    to    the    Project   Manager  on 
neral    Contractor    installed    a    air  handling 
configuration    from    the    unit    specified,  als 
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installation   of   duct    in    the    attic   which  does    not    conform    to  the 
co.n  tract    drawings"    (Ex.  7). 

28.  On  June   23,    1986,    the   architect   wrote    the  Project 
Manager   agreeing   with    the   Resident    Engineer   and    noting    that  the 
"additional   work  was    required   due    [to]    inadequate   monitoring  and 
coordination   of   the   work   by    the   General    Contractor"   (Ex.  7). 

29.  On  July   9,    1986,   DCPO   rejected    the    Change    Order  because, 
"General   Contractor    is    responsible    for    the   coordination  and 
supervision   required    to  mitigate    spatial    interference"   (Ex.  7). 

30.  No   time    and  material    sheets   were    submitted    to  DCPO  by 
Hunt  . 

31.  The   contract   states    the    following    in   section  15B.10D: 

Location   of   all    apparatus,    fixtures    and  ductwork 
shall   be   considered   approximate   only   and    the  right 
is    reserved   by    the   Architect    to   change    at   any  time 
before    the   work   is    installed,    the   position   of  said 
apparatus,    fixtures    and   ductwork   to  meet  structural 
conditions ,    to   provide   headroom  or    for    other  sufficient 
reason.      All    such   changes    shall   be   made  without 
additional    cost    to   the   Owner.    (Ex.  1) 

Conclusion  -   Change   Order  #15 

Once    again,    Hunt's    claim    is    based    on   what   Ms.    Rankin   was  told 

by   others,    in   this   case   AARCO,    Inc.      In   the    oinion   of  the 

architect,    the   duct    rerouting  was    necessary,    in    part,    because  of 

the   delivery   and    installation   of   an   air   handling   unit  which 

differed    from   the   unit    specified    in    the    shop   drawings.  Ms. 

Rankin    testified    that   AARCO,    Inc.    informed    her    that    the    unit  was 

the    same    as    shown    in    the    shop   drawings    but    there    was    no  direct 

testimony   by    an   AARCO,    Inc.    representative    and    no  supporting 


Hunt   Const.    Co.,    Inc.  -   8  - 


CP-9983,  CP-87-165, 
cP-87-166,  CP-87-167 


installation   of   duct    in   the    attic   which   does    not   conform   to  the 
contract    drawings"   (Ex.  7). 

28.  On  June   23,    1986,    the   architect   wrote    the  Project 
Manager   agreeing   with   the   Resident   Engineer   and   noting    that  the 
"additional   work  was    required   due    [to]    inadequate   monitoring  and 
coordination   of   the   work   by    the   General   Contractor"   (Ex.  7). 

29.  On  July   9,    1986,   DCPO   rejected    the    Change   Order  because, 
"General   Contractor    is    responsible    for    the   coordination  and 
supervision   required    to  mitigate    spatial    interference"   (Ex.  7). 

30.  No   time    and  material    sheets   were    submitted    to  DCPO  by 
Hunt  . 

31.  The   contract    states    the    following    in   section  15B.10D: 

Location   of   all    apparatus,    fixtures    and  ductwork 
shall   be   considered   approximate   only   and    the  right 
is    reserved   by    the   Architect    to   change    at   any  time 
before    the   work   is    installed,    the    position   of  said 
apparatus,    fixtures    and   ductwork   to   meet  structural 
conditions,    to   provide   headroom   or    for    other  sufficient 
reason.      All    such   changes    shall   be   made  without 
additional   cost    to   the   Owner.    (Ex.  1) 

Conclusion   -   Change   Order  #15 

Once    again,    Hunt's    claim    is    based    on   what   Ms.    Rankin   was  told 

by   others,    in    this    case   AARCO ,    Inc.      In    the    oinion   of  the 

architect,    the   duct    rerouting  was   necessary,    in   part,    because  of 

the   delivery    and    installation   of   an   air   handling   unit  which 

differed    from    the    unit    specified    in    the    shop   drawings.  Ms. 

Rankin    testified    that   AARCO,    Inc.    informed   her    that    the    unit  was 

the    same    as    shown    in    the    shop   drawings    but    there    was    no  direct 

testimony   by    an   AARCO,    Inc.    representative    and    no  supporting 
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documentation.      Mr.    Champa    testified    that    he    recalled    the  day 
that    the   air   handler   was   delivered    to   the    site    and    that    it  was 
not    the    one    specified.      He    so   advised   Hunt's    supervisor   and  was 
told    that   a   change   had   been  made.      It   cannot   be   determined  from 
the   evidence   who   proposed    the   change    or  why. 

Ms.    Rankin   testified    that    the   duct   work  was    not    the    same  as 
shown   on   the   original    plans   while    admitting   she   had   no    first  hand 
knowledge.      The   opinion   of   the   architect,    expressed    in  his 
February   24,    1986   letter,   must   be   given   greater  weight: 
"installation   of  ductwork    in   the   attic   which  does    not    conform  to 
the   contract  drawings." 

Because   Hunt   has    not   met    its   burden   of   proving   entitlement  to 
additional   compensation   for   rerouting   of    the   duct   work,    it  is 
ordered    that   DCPO's    rejection   of   Change   Order   #15   be  upheld. 
Change   Order  #16 

31.  In  Article    III   of    the   contract,    "General  Performance 

Obligations    of   the   Contractor,"   the   contractor    is    required  to: 

2.      Carefully   compare    all    specifications,  plans, 
orders    and   drawings,    all    figures,    dimensions,  line 
marks,    and   scales,    and   all   directions    of    the  Designer 
relating    to   the   work,    and   conform   to    those    so  there 
shall   be   no  doubt    or   discrepancy,    and   at    once  submit 
all   cases    of  doubt    and   discrepancy    to    the   Designer  for 
adjustment.    (Ex.  1) 

32.  Article    111(9)    requires    the   contractor    to   employ  a 
Superintendent    "to   be    in    full    time    attendance   at    the    project  site 
throughout    the    prosecution   and    progress    of    the    work.      The  Super- 
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intendent    shall   be    responsible    for   coordinating   all    the   work  of 
the   contractor   and   all    subcontractors"    (Ex.  1). 

33.  The   Daily   Progress   Reports    for   June    and   July,  1986, 
repeatedly   note    the    lack   of   subcontractors,    the    lack   of  manpower 
by    the   general   contractor   on   site    and    the    fact   of   no  supervision 
by    the    general    contractor    (Ex.  14). 

34.  The   Daily   Progress   Report    for   June   6,    1986   notes  that 
the   ceiling   cabinet   heater   will   not    fit    in    the   space    in  the 
hallway   ceiling   and    that    the    sprinkler    line   will   have    to   be  moved 
(Ex.  14). 

35.  The    job   meeting  minutes    from  June    17,    1986  state: 

Ce i 1 i ng -moun t e d   cabinet   heater   at    rear  corridor 
door   has    not   been    installed   due    to   a  coordination 
problem  with    the   spinkler.      It   was    again   noted  that 
coordination   problems    in   general    as   well    as  any 
resulting    from   this    omission   are    the  responsibility 
of   the   G  .  C  . 

PE   requested   Designer    issue    a  Field   Order  providing 
instructions    on   this   matter   as   well    as    request  an 
Authorization   to   Proceed    from  DCPO   to   expedite  process 
should   GC   request    additional   compensation   for  this 
item.    ( Ex .  13) 


36.      On  July    7,    1986,    the   Designer   requested  an 
Authorization    to   Proceed    to   Hunt    to    "relocate    sprinkler    line  and 
one   head   at    rear   corridor    to   accomodate   ce i 1 i n g -mo un t ed  recessed 
unit   heater."     The    reason   for    the    request   was:      "To  expedite 
completion   of   building.      To    authorize    contractor    to   complete  the 
mechanical    section   of    the   work,    pending    future    determination  of 
cost    responsibility."     The    amount    of   $1,237.83   was    given    as  a 


1 ump    sum    (Ex.  8) 
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37.  The    sprinkler    line   was    relocated    on   July   8,    1986  (Ex. 

8)'. 

38.  On  July    15,    1986,    the   Architect   wrote    the  Project 
Manager   not    recommending   approval    of   Hunt's    Proposal   Request  #23 
for   additional   compensation   for   relocation   of   attic  sprinkler 
pipe   because,    "Sprinkler   pipe    in  question  was    installed  without 
adequate    supervision   and   coordination   by    the   General  Contractor 
and    the   HVAC   subcontractor"   (Ex.  8). 

39.  On  July  28,    1986,   Gonzalez   Corporation,    the  filed 
plumbing    subcontractor,    submitted   a  breakdown    for    the  "sprinkler 
extra"   totalling   $1,156.85    (Ex.  8). 

40.  On  August    1,    1986,    Hunt    forwarded    the   breakdown   to  the 
architect.      On   the    same   date   Hunt    submitted    Change   Order   #16  for 
$1,237.83   and    requesting   an   extension   of   contract    time    of  three 
days    (Ex  .    8 )  . 

41.  On  August   8,    1986,    the   Resident   Engineer   wrote  the 
Project   Manager   recommending    that    the    amount    not   be   approved  and 
opining    that    "any    time    lost    to  General   Contractor   was   due    to  lack 
of   supervision   and   coordination"    (Ex.  8). 

42.  On   September    11,    1986,    the   Project    Engineer  recommended 
approval    of   the   Change   Order    in   an   amount    of   $982.28   with   no  time 
extension   since    the    project   use    and   occupancy   date    "not  delayed 
by    this    Change   Order."     The    reason    for    the    recommended  approval 
was    given   as    "design   engineer   drawings    conflicted   with    HVAC  and 
sprinkler    locations"   (Ex.  8). 
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43.  On  November   3,    1986,   DCPO   rejected   Change   Order   #16  based 
on   the   Resident   Engineer's   and   Designer's    recommendations  (Ex. 

8)  . 

44.  The    sprinkler    line    and    the   unit   heater   could    not  have 
been   installed   as    shown   on   the  plans. 

45.  Prior  to  installation,  Ms.  Rankin  never  reviewed  the 
plans  to  determine  whether  the  location  of  the  sprinkler  line 
would    interfere   with   locating    the   unit  heater. 

Conclusion   -   Change    Order  #16 

Although   the    installation   of    the    sprinkler   line    and  unit 
heater   could   not   have   been   accomplished   according    to   the  plans, 
Hunt   cannot    prevail    in   the   claim  because    there   was   no  submission 
of   the   discrepancy    to   the   Designer   for   adjustment   and  inadequate 
supervision   and   coordination   by   Hunt   of   the   HVAC  subcontractor. 

Although    the   contract    required   Hunt    to   carefully   compare  all 
plans   and   drawings    to   eliminate   discrepancies,   Ms.    Rankin  never 
reviewed    the   plans    to  determine   whether   the    location   of  the 
sprinkler    line   would    interfere   with    locating    the   unit  heater. 
Thus    she   could   not   have    submitted    the   patent   discrepancy    to  the 
Designer   as  required. 

Had   a   Superintendent   been   on    the    site    at    the    crucial    time,  it 
is    reasonable    to   assume   he   could   have   coordinated    the   work  of 
Gonzalez   and   AARCO,    Inc.    to   eliminate    the   necessity   of  relocating 
the   sprinkler  line. 
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Since    the   delay   was    occasioned   by   a   cause   within    the  control 
of   Hunt,    it    is   not   entitled    to    the    requested   extension  of 
contract    time    of    three  days. 

Based    on    the    foregoing,    it    is    ordered    that   DCPO's  rejection 
of   Change    Order   #16   be  upheld. 
Change   Order  #12 

46.  On  May   27,    1986,    Hunt    submitted   Change   Order  #12 
requesting,    inter   alia,    two   extra  days    for   providing  strapping, 
ten  extra  days    for   blocking,    five   extra  days    for   porch  column 
detail,    one   extra   day    for   removal    of  2   x  6   joist    system,  and 
three   extra  days    for    floor    levelling    (Ex.  4). 

47.  On  May   28,    1986,    the   Resident   Engineer   wrote    the  Project 
Manager   that,    in   his    opinion,    the   strapping   and   blocking  work  was 
covered   under   Section   6A.09   of   the   contract,    no   time   was    lost  to 
Hunt    for    the   minor   changes    to    the   porch   column   detail,    the  plans 
and   specifications   did   not   call    for   a   2   x   6   joist    system,  and 
"the    finish   of   concrete    slab  was   unexcitable   due    to  poor 
workmenship   and   had    to  be    refinished"   (Ex.  4). 

48.  On  June   9,    1986,    the   architect   wrote    the   Project  Manager 
concurring  with   the    opinions    of   the   Resident   Engineer    (Ex.  4). 

49.  On  July   14,    1986,   DCPO  approved   Change   Order   #12    to  the 
extent    of   eight   days,    the   effect    of   which   was    to   disapprove  the 
21    days    requested    for    the    strapping,  etc. 

50.  Change    Order   #12   was    submitted    after   all    the    work  had 
been  done. 
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51.      No    time    and   material    sheets   were   maintained    by  Hunt 
regarding    the   claimed  work. 
Conclusion   -   Change    Order  #12 

Hunt   has    not   met    its   burden   of   showing   entitlement    to  an 
extension   of   time    for   strapping,    blocking,    porch   column  detail, 
removal    fo   the   joint    system,    and    floor   levelling.      Since  the 
strapping    and    blocking   were    required    under    the    contract,    for  the 
reasons   discussed   under   Change   Order   #13,    no   additional    time  can 
be   allowed.      The    removal    of    the   2"   x  6"   joist    system  has  also 
been   discussed    under   Change   Order  #14. 

Hunt's   claim   for   extra   days   was   based   on  what   Ms.    Rankin  was 
told   by   her   supervisor.      She   has    no   personal   knowledge    of  the 
claim  and   could   not    furnish   any  dates   as    to  when   the   work  was 
done.      There   was    no  back-up   documentation  ever  submitted. 

The   Resident   Engineer    testified    that    the   architect   made  a 
minor   change    to   the   porch   column   detail    for   which   he   might  have 
allowed   a    few  hours,    nothing   close    to   the    five   days  requested, 
but    that    no   documentation   of    time    expended   was    ever    submitted  to 
him. 

Regarding    the    floor    levelling   claim,    the   Resident  Engineer 
gave    unrefuted    testimony    that    the    floor   had    to   be    refinished  due 
to   the    fault    of   Hunt.      He    also   testified    that    other    trades  were 
performing   while    all    the    claimed   work   was    going    on   and    that  no 
part    of    the    job   was  stopped. 
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The    only   delay   occasioned   by    the    awarding   authority   was  due 
to    the    change    in    the    porch   column   detail.      Hunt   has    not  shown 
that    any   other   delays   were   beyond    its  control. 

Therefore,    it    is    ordered    that   DCPO's    rejection   of  change 
order   #12   be  upheld. 
Change   Order  #22 

52.  Section   6F.08  of    the   contract   states    that    the  kitchen 
cabinets    "shall   be   as   manufactured   by  Yorktown   C ab i ne t s , . . . Le w i s 
Lew-Care...,    Imperia   Corp. ..or   equal"   (Ex.  1). 

53.  On  February   3,    1986,    Hunt    submitted   specifications  for 
kitchen   cabinets    from  Yorktown   cabinets    (Ex.  9). 

54.  On   February   10,    1986,    the   Architect    rejected  the 
submittal   because    it   did   not    conform   to   sections    6F.04,    6F.05  and 
6F.09  of   the   contract    (Ex.  9). 

55.  On  February   25,    1986,    Hunt    requested    the  Designer's 
assistance    in   locating   a   supplier   for   the   kitchen   cabinets  (Ex. 
13). 

56.  At    the  March   4,    1986   job   meeting,    Hunt   advised    that  the 
kitchen   cabinet    submittal   was   being    prepared    (Ex.  14). 

57.  In   the    job  meeting  minutes    of  March    18,    1986,    it  is 
noted    that   Hunt    "will    fabricate    the    kitchen   cabinets.  Samples 
are    required   as    soon  as    possible"   (Ex.  14). 

58.  On  March   25,    April    1    and   April    8,    1986,    Hunt  was 
requested    to    provide    submittals    and    full    shop   drawings    for  the 
kitchen   cabinets.      The    job   meeting  minutes    of   April    15,  1986 
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state,    "Submittals    full    shop   drawings    for   kitchen   cabinets  have 
been   requested    for   the    SIXTH  consecutive    time.      Fabrication  of 
cabinets   must   begin    immediately    if   on-time    completion    is    to  be 
possible"   (Ex.    13) . 

59.  On  April   22,    1986,    submittals    and   full    shop   drawings  for 
the   kitchen   cabinets   were    requested    for    the    seventh  consecutive 

t  ime    ( Ex .  13). 

60.  On  April    29,    1986,    sample    pieces   of   kitchen  cabinetwork 
as   manufactured   by  Manor,   were   submit  ted-,  and   deemed  acceptable 
with   the   exception   of   the   drawer    front   attachment   detail  (Ex. 
13). 

61.  On  May   6,    1986,    Hunt    reported    that   Manor   could    not  begin 
fabrication   for   three   weeks    and    requested   names    of  possible 
alternate    suppliers    (Ex.  13). 

62.  On  May   27,    1986,    the   Designer   approved   all  outstanding 
details    and  materials    of   cabinets    (Ex.  13). 

63.  On   or   about   June   27,    1986,    the   kitchen   cabinets  were 
delivered   and    the    laundry   countertop  was    installed.      The  laundry 
countertop   was    the   wrong    size    and   had    to  be    reinstalled    (Ex.  13). 

64.  On  July   11,    1986,    two   countertops   had    to  be  returned 
because    the   wrong   color   had   been   delivered    (Ex.  14). 

65.  By   July    15,    1986,    the    fascia   over    the   kitchen  cabinets 
had    been    installed    not    according    to   drawings   which   had    to  be 
corrected    (Ex.  13). 
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66.  On  July   30,    1986,    Avante   Mfg.    Co.,    the    supplier   of  the 
kitchen   cabinets    and   counter   tops,    wrote   Hunt    that    a  delay  of 
three   weeks   of    time    "was   mainly   due    to   architectural   changes"  (Ex. 
9)  . 

67.  On  August    20,    1986,    Hunt    submitted   Change   Order  #22 
requesting   an   extension   of   contract    time    and   enclosing    the  Avante 
letter   "noting   delays    of   approximately   3   weeks"   (Ex.  9). 

68.  In   the   opinion   of   the   Architect,    Hunt   was    not  entitled 
to   an   extension   of    time   because    it   had    "failed    to   properly  submit 
and   arrange    for   timely    fabrication   of   this    important  long-lead 
item"   ( Ex .    9) . 

69.  On  July    17,    1986,    a    fire    alarm   test   was    conducted  with 
the   North   Reading   Fire   Department.      The   Fire    Captain   requested  a 
separate   zone   be    installed    for   the   duct   mounted    smoke  detector 
and   a   low   pressure    switch   for   the    sprinkler   system  be    tied    into  a 
trouble    light    (Ex.  9). 

70.  The    additional   work  was    completed   and   on   July   25,  1986, 
the    fire   department    again   tested    the    system.      On  July   31,  1986, 
the   system  was    tied   into   the    fire   department    line    (Ex.  9). 

71.  The   Use   and   Occupancy   certificate   could    not   be  obtained 
until    after    the    fire   department   had    inspected   and   approved  the 
additional  work. 

72.  Change    Order   #22    requests    an   extension    of   contract  time 
based,    in   part,    on    the    additional    work    to    the    fire    alarm  system 
(Ex.  9). 
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73.  Change   Order   #22   requested,    inter   alia,    an   extension  of 
time    for   changing    lavatories    and    faucets.      In   its   August   20,  1986 
letter,    Hunt    stated,    "there   were    further   delays."     The  only 
back-up  documentation   submitted  was    the   July   25,    1986   letter  from 
Gonzalez   Corp.    (Ex.  9). 

74.  On   August   4,    1986,    Hunt    submitted    Change    Order  #24 
requesting,    inter   alia,    an   extension   of    time    of    14   days  for 
changing    the    lavatory    faucets.      Part    of   the   back-up  documentation 
consisted   of   the   July   25,    1986   letter    from  Gonzalez.  In 
February,    1987,   DCPO  approved   Change   Order   #24   in   an   amount  of 
$2086.60   without   extending    the   contract    time    (Ex.  10). 
Conclusion   -   Change    Order  #22 

Not    only   did   Hunt    present   absolutely   no   evidence    as    to  the 
length   of   the    alleged   delay   due    to  changes   made    to   the  faucets, 
it    requested   additional    time    for    the    same    claim   in    two  different 
change    orders . 

Hunt    has    not    met    its    burden   of   proving   entitlement    to  an 
extension   of   contract    time   due    to    the    kitchen   cabinets.      The  long 
delay  between    the    rejection   of    the    submittal    on   Febraury  10, 
1986,    and    the   May   27,    1986   approval   was   not    shown   to  be 
occasioned   by   DCPO.      Delays    caused   by    reinstallation  of 
countertop,    delivery    of   wrong   color   countertop,    and  improper 
installation   of    fascia   were    shown   not    to   be    due    to   Designer  error. 
The    Change    Order    requested    an    additional    three    weeks    but  Ms. 
Rankin    testified    that    the    alleged    delays    were    "approximately"  two 
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weeks.      The    only  back-up   documentation  was    the   Avante  letter 


Hunt   has   not    shown    that   due    to   the    additional   work    to  the 
fire    alarm   system,    a  delay    in   the    overall   completion   of  the 
building   resulted.      Nor   has   Hunt    shown   any   delay   occasioned  by 
DCPO.      There   was    no   back-up   documentation   submitted   detailing  the 
length   of   the   claimed  delay. 

Therefore,    it    is    ordered    that   D.C.P.O's    rejection   of  Change 
Order   #22   be  upheld. 


noting    their   "approximate    three   weeks    delay   of  time. 
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DECISION 

Pursuant    to  M.G.L.    c.    30,    s.    39Q,    the   Appellant,  Saturn 
Construction   Company,    is    appealing    the    decision   of  the 
Respondent,    Division   of   Capital    Planning   and   Operations  (DCPO) 
denying    Change    Order   Request    #23    relative    to   Massachusetts  State 
Project    EJ712,    Contract    #4,    for    the    New   Campus    at  Roxbury 
Community    College.      A   hearing   was    held    on   August    17,    1987,    at  the 
offices    of    the    Division    of   Administrative   Law   Appeals,  One 
Ashburton   Place,    Boston,    pursuant    to   M.G.L.    c.    7,    s.  4H. 
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FINDINGS      OF  FACT 
Based    on    the    testimony    of    the    witnesses    and    the    documents  entered 
into   evidence    (Exhibits    1    -    5),    I   made    the    following    findings  of 
fact: 

1.  The    contract    originally   called    for    the    demolition  of 
five  buildings. 

2.  Prior    to    the   bids    being    received,    one   building  was 
removed    and    the    fourth   building   was    already   demolished    but  debris 
was    left    on    the    site.      The   Appellant   was    aware    that    the  building 
was   being   demolished    prior    to    the   close    of  bidding. 

3.  The    site    was    used    as    an    illegal   dumping   grounds  and 
there   were    abandoned    cars    on   the  site. 

4.  The    bidders    had    access    to    the    site    and    all   but    the  auto 
body    shop   and    the    iron  work    shop   prior    to   bidding    on    the  project. 

5.  The    iron   work    shop   had    about    four    loads    of  personal 
debris,    and    the    iron   work    shop   had    two    loads    of    personal  debris. 
(Testimony    of   George    E.    Lyons,    Jr.,    subcontractor    for   Will  & 
Webster.  ) 

6.  One    load    equals    one    30-cubic    yard  dumpster. 

7.  Will    &   Webster   caused    to   be    removed    from    the    site  18 
loads    of   debris    it    claims    came    from    the    auto   body    shop   and  iron 
work    shop . 

8.  With    the    exception    of    the    six    loads    from    the    auto  body 
shop    and    iron   work    shop    the    remaining   debris    was    on    the    site  and 
the    Appellant    was    aware    of    it    prior    to    it's  bid. 
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9.      The    contract    required    that    the    Appellant    secure    the  site 
and    remove    debris    from    the    site.      This    included  demolition 
material    and   material    on    the    site    at    the    time    the   Appellant  took 
control    of    the    site    and  thereafter. 

CONCLUSION      AND      RECOMMENDED  DECISION 

The    contract    for    this    project    has    a    number    of  sections 
dealing   with   demolition,    the    removal    of   debris,  and 
responsibility    for    the    site.      Among    these    sections    are:  Special 
Conditions    1.02, A.;    Section    1A.    1.02,A,1.;    Section  2D,    1.09,    A  & 
B;    Demolition    1.02,    A,l.,3.,;    3.02,    A.l.,2.,6,;    3.07,  A.; 
Earthwork,    1.02,    C,  1,2,5;    1.09,    A.;    3.02;    Excavation   A.,1.  and 
8  . 

Under    the    terms    of    the    contract    the   Appellant    was  to 
familiarize    himself   with    the    site    prior    to   bidding.  The 
Appellant    did    this    and    observed    that    one    of    the  buildings 
scheduled    to   be    demolished   was    already   down.      The    Appellant  then 
gambled    that    the    material    from    this    building   would    be  removed. 
This    did    not    happen.      The    contract    still    called    for  the 
demolition   of    four    buildings    and    the    removal    of   debris    from  the 
site.      No   adjustment    was   made    for    the    demolished  building. 

The    Appellant    claims    further    that    there    were    abandoned  cars 
on    the    site    that    had    to   be    removed.      However,    they   were    on  the 
site    when    the    bid   was    submitted.      Therefore,    they    came    under  the 
terms    of    the    contract    and    the    Appellant    was    required    to  remove 
them.      In    any    event,    after    the    Appellant    took    control    of    the  site 
the    responsibility    for    the    illegal   dumping   was    on    the  Appellant, 
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The    Appellant's    own   witness,    Mr.    Lyons,    testified    that  there 
were    six,    and   at   best    seven   loads    of   personal   debris    that  came 
out    of    the    iron   work    shop    and    the    auto   body  shop. 

The   Respondent's    witness    testified    that    six    loads  was 
generous.      Based    on    testimony    of    all    the    witnesses,    I   have  to 
agree   with    the  Respondent. 

The   Appellant    submitted    Change   Order   number   23    for  the 
removal    of   personal    property   debris.      The    only   personal  property 
debris    not    covered    by    the    contract    was    that    located    in    the  auto 
body    and    iron   works    shops.      This    amounted    to    six    loads    for  which 
the   Appellant    was    paid    under    this    change    order.      The  Appellant's 
request    for    payment    for    an    additional    twelve    loads    or  $7,918.00 
is    denied . 

So    ordered . 


DIVISION   OF    ADMINISTRATIVE   LAW  APPEALS 


Robert    E.    Tierney,  Esquire 
First   Administrative  Magistrate 


Date:  l[f)h.3,fj') 
RET/ jh 


Suffolk,  ss. 


THE  COMMONWEALTH  OF  MASSACHUSETTS 

Division  of  Administrative  Law  Appeals 
Docket  No.  CP-87-077 


Saturn  Construction  Company, 
'Appel lant 


Division  of  Capital  Planning 
and  Operations, 
Respondent 

Appearance  for  Appellant: 


Appearance  for  Respondent 


Administrative  Magistrate: 


) 


J/i 


Seymour  I.  Newberger,  Esq 
6  Lyndon  Road 
Sharon,  Mass.  02067 

Robert  P.  Garrity,  Esq. 
Bosco,  Curry  &  Knisely 
120  Boylston  Street 
Boston, Mass.  02116 

Jaye  A.  Whittier,  Esq. 


DECISION 


Pursuant  to  M.G.L.  c.30,  I39Q,  the  contractor,  Saturn  Construction  Co. 
(Saturn),  is  appealing  the  Decision  of  Respondent,  Division  of  Capital  Planning 
and  Operations  (D.C.P.O.)  denying  its  request  for  a  change  in  the  contract  sum 
of  Mass.  State  Project  No.  EJ71-2,  Contract  No.  4,  Roxbury  Community  College 
New  Columbus  Avenue  Project,  Roxbury,  Mass.  relative  to  change  order  Request 
No.  86-83,  dated  August  22,  1986  (Exhibit  2),    Saturn's  request  for  $27,710.00 
to  cover  the  cost  of  removing  granite  blocks  off  the  jobsite. 

A  pre-hearing  conference  was  held  on  May  8,  1985.    A  hearing  was  conducted 
on  May  29,  1987.    Five  exhibits  were  introduced  into  evidence  (Exhibits  1-5). 
The  witnesses  were,  for  the  Appellant:  only  Seymour  Newberger,  the  project 
manager  for  the  A.  A.  Will  Corp.,  the  sub  of  Will  Webster  to  whom  Saturn 
subcontracted  the  clearing  and  excavation  work  and  for  the  Plaintiff:  Jonas 
M.  Kriauciunas,  project  engineer  for  this  project  employed  by  the  Commonwealth 
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and  Frank  J.  Piscetelli,  Chief  resident  engineer  for  D.C.P.O. 

The  parties  stipulated  that  the  total  monetary  amount  in  contention  is 
$27,710.00. 

.    The  contract  provisions  pertinent  to  this  case  are  as  follows: 
Special  Conditions 

1.02    EXAMINATION  OF  SITE  AND  DOCUMENTS 

A.    All  bidders  are  encouraged  to  visit  the  site  and  examine  all 
contract  documents  before  submitting  a  bid.    Inspect  and  be 
thoroughly  familiar  with  the  same  and  conditions  under  which 
work  will  be  carried  out.    Neither  the  Commonwealth  nor  the 
Architect  will  be  responsible  for  errors,  omissions  and/or 
charges  for  extra  work  arising  from  Contractor's  failure  to 
familiarize  themselves  with  the  contract  documents  or  existing 
conditions.    By  submitting  a  bid,  the  bidder  agrees  and 
warrants  that  he  had  the  opportunity  to  examine  the  site 
and  the  contract  documents,  that  he  is  familiar  with  the 
conditions  and  requirements  of  both  and  where  they  require, 
in  any  part  of  the  work,  a  given  result  to  be  produced,  that 
the  contract  documents  are  adequate  and  that  he  will  produce 
the  required  result. 

Clearing 

3.01    CLEARING,  SELECTIVE  PRUNING 

A.    Clearing  shall  consist  of  the  cutting  and  removal  of  all  trees, 
logs,  stumps,  brush,  roots  and  other  objectionable  material 
from  within  the  Limit  of  Work  Line  unless  otherwise  shown  on 
the  plans  or  directed. 

Demolition 

-  1.02  DESCRIPTION 

A.    Work  of  this  Section  consists  of  furnishing  all  labor, 

materials,  equipment  and  services  necessary  to  complete  the 
demolition  work  indicated,  and  without  limiting  the  generality 
thereof  includes: 

1.  Demolition  of  buildings  as  required  for  new  structures 
on  to  two  (2)  feet  below  finished  grading,  removal  and 
disposal  of  pavement,  broken-up  slabs  on  grade;  steps, 

walls,  etc.  above  grade;   Break  up  and  completely 

remove  from  the  site  all  other  existing  pavements, 
site  improvements  and  structures  so  designated  and 
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remove  other  such  existing  items  above  and  below  not 
designated  on  the  Drawings,  but  required  for  removal 
in  order  to  perform  all  work. 

3.    Remove  from  the  site  other  unsuitable  materials  which 
shall  include  the  following: 

b.  Miscellaneous  fill  including  sand,  gravel ,  cinders, 
ash,  glass,  wood,  metal  and  ledge. 

c.  Ledge  or  boulders  except  as  specified  for  fills 
herein. 


3.02  DEMOLITION 
A.  General 

1.  All  existing  features  above  and  below  grade  within  the 
contract  limit  lines  shall  be  demolished  to  prepare  the 
site  for  all  other  work  as  specified  in  these  Specifica- 
tions, as  shown  on  the  Drawings  and  as  ordered  by  the 
Architect. 

2.  All  site  features  shown  or  ordered  to  be  removed  shall 
be  completely  removed  or  removed  to  the  limits  as  shown 
or  specified. 

6.    Remove  and  dispose  of  all  unsuitable  material  offsite  as 
approved  by  the  Architect. 


3.07    DISPOSAL  AND  CLEAN  UP 

A.    Demolished  Material : 

All  demolished  material  declared  unsuitable  by  the  Architect 
shall  become  the  property  of  the  Contractor  and  be  legally 
disposed  of,  off  the  premises,  unless  otherwise  indicated  or 
specified. 

Earthwork 


1.02  DESCRIPTION 

C.    The  work  of  this  Section  consists  of  furnishing  all  materials, 
equipment,  transportation  and  labor  required  to  complete  all 
excavation,  filling  and  grading  as  indicated  on  the  Drawings 
and/or  as  specified  herein.    The  work  includes,  but  is  not 
limited  to,  the  following: 

1.    Stripping  or  topsoil  and  other  existing  materials  to 
facilitate  work  of  this  Section. 
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2.    Excavation  to  general  subgrade  levels  for  buildings  and 
over-excavation  of  any  unsuitable  material  in  the  building 
areas. 

5.    Rough  grading  and  subgrade  preparation  to  obtain  the  sub- 
grades  shown  or  specified,   


1.09    EXAMINATION  OF  SITE  AND  DOCUMENTS 

A.    It  is  hereby  understood  that  the  Contractor  has  carefully 
examined  the  site  and  all  conditions  affecting  work  under 
this  Section.    No  claim  for  additional  costs  will  be  allowed 
because  of  lack  of  full  knowledge  of  existing  conditions  as 
indicated  in  the  Contract  Documents,  or  obvious  from  obser- 
vation  at  the  Site. 


3.02  EXCAVATION 


A.  General 


1.    Excavate  all  materials  to  the  elevations,  dimensions  and 
form  as  shown  on  the  Drawings  and  as  specified  for  the 
construction  of  subgrades  for  buildings,  pavements,  lawn 
areas  and  site  improvements  necessary  for  the  completion 
of  the  site  work.    All  unsuitable  materials  within  the 
indicated  and  specified  limits  shall  be  excavated  and 

removed  at  no  additional  cost  to  the  Owner  

Unsuitable  materials  shall  include  the  following: 

a.    pavements,  utility  structures,  building  foundations 
and  other  manmade  structures. 


c.    Miscellaneous  fill  including  cinders,  ash,  glass, 
wood  and  metal . 


d.    Ledge  or  boulders  except  as  specified  for  fills 
herein. 

Prior  to  the  bidding  a  form  Information  to  Bidders  was  supplied  to  potential 
bidders.    That  informational  sheet  stated,  in  part: 


Addenda  and  Interpretations 

All  questions  by  prospective  bidders  as  to  the  Interpretation 
of  the  Notice  to  Contractors,  form  of  proposal,  form  of  contract, 
plans,  specifications  or  form  of  performance  bond  and  labor  and 
materials  or  payment  bond  must  be  submitted  in  writing  to  the 
Office  and  should  be  in  its  possession  at  least  ten  working  days 

before  the  date  set  for  the  receipt  of  general  bids  If 

there  are  sub  bids  Said  Office  will  then  mail  any  necessary 
addenda  to  bidders  who  have  taken  out  plans  at  the  address 
given  by  them  before  said  date,  Interpretations  of  all  questions 
so  raised  which  in  its  opinion  require  Interpretation.  Oral 
Interpretations  given  to  prospective  bidders  will  have  no  standing. 
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It  shall  be  the  sole  responsibility  of  bidders  to  ascertain 
the  existence  of  any  and  all  addenda  issued  by  the  awarding 
authority  whether  or  not  the  addenda  is  presented  or  mailed 
to  or  received  by  the  bidder. 

Examination  of  Site  and  Documents 

All  bidders  shall  visit  the  site  and  examine  all  contract  docu- 
ments before  submitting  bids.    Inspect  and  be  thoroughly  familiar 
with  same  and  conditions  under  which  work  will  be  carried  out. 
Neither  the  Commonwealth  nor  the  Architect  will  be  responsible 
for  errors,  omissions  and/or  charges  for  extra  work  arising  from 
General  or  Subcontractor's  failure  to  familiarize  themselves 
with  contract  documents  or  existing  conditions.    By  submitting 
a  bid,  the  bidder  agrees  and  warrants  that  he  has  examined  the 
site  and  the  contract  documents,  that  he  is  familiar  with  the 
conditions  and  requirements  of  both  and  where  they  require,  in 
any  part  of  the  work,  a  given  result  to  be  produced,  that  the 
contract  documents  are  adequate  and  that  he  will  produce  the 
required  result. 

(Underlining  supplied). 

DISCUSSION 


D.C.P.O.  argued  that  the  contractor's  obligation  in  accordance  with  the 
contract  was  to  do  general  excavation  of  everything  in  its  path  to  bring  the 
project  to  a  subgrade.    The  Appellant  argued  that  the  contract  covered  boulders, 
ledge,  buildings,  but  nowhere  mentioned  the  piles  of  large  granite  blocks  on 
the  site.    Appellant  argued  that  both  Appellant  and  Respondent  knew  at  the 
time  of  the  contract  signing  that  the  granite  blocks  belonged  to  the  MBTA  which 
had  been  using  the  same  type  of  blocks  to  line  the  Orange  Line  Train  tracks, 
and  furthermore,  that  had  Appellant  known  it  was  required  to  remove  the  stock- 
piled granite  it  would  have  been  required  to  increase  its  bid  price. 

The  Information  to  Bidders  sheet  required  all  bidders  to  visit  the  site 
and  be  thoroughly  familiar  with  the  job  site  and  explicitly  stated  that  neither 
the  state  nor  the  ARchitect  will  be  responsible  for  extra  work  arising  out  of 
the  bidders  failure  to  familiarize  themselves  with  the  site.    It  further  states 
that  all  questions  had  to  be  submitted  to  D.C.P.O.  by  10  days  before  the  awarding 
of  the  contract  and  that  oral  interpretations  would  have  no  standing.  Appellant 
never  raised  a  question  concerning  the  granite  in  accordance  with  this  stated 
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procedure. 

The  Appellant  admitted  knowing  about  the  stockpiled  granite  blocks  within 
the  limits  of  the  worksite,  knowing  that  the  architectural  plans  had  no  indications 
of,  these  blocks  of  granite  and  that  there  were  no  specifications  and  no  addenda 
which  made  reference  to  the  granite  blocks.    When  the  contractor  visited  the 
site  he  "had  to  make  a  judgment  whether  the  blocks  had  to  be  removed,"  accor- 
ding to  Seymour  Newberger,  Project  Manager  for  the  A.  A.  Will  Corporation. 

Newberger  testified  that  he  had  in  the  previous  2  years  bid  for  subcon- 
tracted work  for  the  construction  of  the  MBTA  Orange  Line,  involving  removal 
of  stockpiled  large  granite  blocks  from  their  original  rights  of  way  and 
stacking  them. 

Newberger  said  that  removal  and  stacking  were  both  bid  items,  which  they 
were  not  in  the  case  at  hand.    In  bidding  on  the  job  in  the  instant  case, 
Newberger  did  not  include  the  price  of  removing  the  granite  as  he  "thought 
the  MBTA  owned  it"  and  thought  the  T  would  remove  it  and,  furthermore,  thought 
that  if  Saturn  attempted  to  remove  and  sell  the  granite,  Saturn  would  be  liable 
for  taking  MBTA  property. 

Newberger  stated:  "we  called  the  T  unofficially"  and  were  told  that  the 
granite  would  probably  be  used  for  the  Forest  dills  area.    Mr.  Newberger  added 
"We  didn't  worry  about  it." 

A  photograph  introduced  into  evidence  demonstrates  the  granite  block 
stockpile  in  question  (Exhibit  5). 

Newberger  testified  that  if  he  had  added  a  $30,000  contingency  for  the 
granite,  he  would  have  placed  himself  out  of  the  bidding  process  totally. 

On  August  29  and  30,  1985,  the  contractor  on  his  own  moved  the  granite 
blocks  to  the  end  of  the  new  parking  lot  on  the  site.    On  October  3,  1986  the 
Architect  recommended  and  D.C.P.O.  agreed  to  reimburse  the  contractor  for 
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moving  the  blocks  on  the  site  "because  there  was  serious  concern  as  to  M.B.T.A. 
involvement  at  the  time"  and  because  the  contractor  could  have  hauled  away  the 
blocks  at  one  time,  but  was  asked  to  move  the  blocks  on  the  site  so  progress 
could  continue  and  so  that  they  could  determine  whether  the  MBTA  was  to  remove 
them. 

Minutes  of  job  meetings  among  Saturn,  the  architect,  and  D.C.P.O.  had  the 
following  notation:    On  September  19,  1985  the  architect  noted  that  "the 
granite  blocks  stored  on  the  site  belong  to  the  MBTA.    Mr.  Piscitelli  (the 
Chief  resident  engineer  on  the  site),  will  contact  Mr.  Peter  Depilio  (resident 
engineer  at  Ruggles  Street  station)  and  get  blocks  moved  as  soon  as  possible." 
(Exhibit  3).    Again  on  September  26  and  October  3,  1983  there  was  a  statement 
that  the  MBTA  had  not  yet  moved  the  blocks,  and  that  the  MBTA  would  be  contacted 
immediately  to  have  them  removed.    On  October  10,  1985  there  is  a  notation  that 
the  MBTA  had  informed  them  that  it  had  given  the  granite  blocks  to  the  Common- 
wealth to  use  as  it  saw  fit.    D.C.P.O.  had  no  such  documentation.    Saturn  was 
to  "investigate  alternatives  for  getting  the  blocks  removed".    On  October  17, 
1985  Saturn  was  told  that  the  architect  was  about  to  receive  documentation  that 
the  granite  blocks  were  now  the  property  of  Roxbury  Community  College.  D.C.P.O. 
and  the  architect  "indicated  that  Saturn  Construction  could  do  anything  they 
wanted  with  them."    (Exhibit  3).    A  decision  was  subsequently  made  by  the 
architect  that  the  granite  on  the  site  was  to  be  used  in  the  construction  of 
Roxbury  Community  College,  because  of  the  irregular  cuts  in  the  granite. 

After  the  MBTA  declined  to  remove  the  blocks,  D.C.P.O.  directed  Saturn 
to  remove  the  granite  blocks  from  the  from  the  site.    In  February  1986  the 
Minelli  Construction  Co.,  under  agreement  with  Saturn,  removed  the  granite 
blocks  from  the  site. 


Saturn  Construction  Co. 


-8- 


CP-87-077 


ORDER 

After  thorough  consideration  of  all  of  the  testimony,  exhibits  and 
arguments,  it  is  my  conclusion  that  Saturn  may  not  prevail  in  this  appeal. 
Saturn  claims  it  was  not  responsible  for  removal  of  a  stockpile  of  granite 
blocks  on  the  site  inasmuch  as  these  items  were  not  specifically  mentioned 
in  the  contract  and  inasmuch  as  the  granite  brlonged  to  the  MBTA. 

In  accordance  with  the  testimony  of  Newberger,  I  find  that  Minelli 
Construction,  a  seawall  construction  company,  trucked  the  granite  blocks  off 
the  project  site  under  a  verbal  agreement  with  Will  Webster,  a  subcontractor 
of  Saturn,  setting  forth  that  if  Saturn  got  reimbursed  by  D.C.P.O.,  Minelli 
would  be  paid  for  its  truck  rental  rates,  otherwise  Minelli  would  not  be  paid. 
It  was  agreed  that  Will  Webster  would  load  the  granite  onto  Minelli's  trucks. 

I  find  that  the  contractor  was  required  to  visit  the  stie  before  submitting 

his  bid,  that  the  contractor  did,  in  fact,  visit  the  site  and  saw  the  granite 

blocks.    The  granite  blocks  were  not  excepted  or  specifically  mentioned  in  the 

contract.    However,  the  language  of  the  contract  includes  clearing  of  "all 

trees  ...and  other  objectionable  material  from  within  the  Limit  of  Work  Line 

unless  otherwise  shown  on  the  plans  or  directed,  ... 

removal  and  disposal  of  pavement,  broken  up  slabs  on  grade; 
steps,  walls,  etc.  above  grade;  ...  Back  up  and  completely 
remove  from  the  site  all  other  existing  pavements,  site 
improvements  and  structures  so  designated  and  remove  other 
such  existing  items  above  and  below  not  designated  on  the 
Drawings,  but  required  for  removal  in  order  to  perform  all 
work. . . 

Remove  from  the  site  all  other  unsuitable  materials  " 

Furthermore,  Saturn  at  no  time  raised  a  question  of  whether  removal  of 
the  granite  was  to  be  included  in  the  contract  prior  to  submission  of  its  bid. 
The  fact  that  Saturn  had  on  its  own  called  the  MBTA,  learned  that  the  T  owned 
the  blocks  and  mistakenly  assumed  that  the  T  would  remove  the  blocks  and  use 
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the  granite  in  its  Orange  Line  construction  project  does  not  change  the 
contract.    The  fact  that  Saturn  believed  that  it  would  not  be  awarded  the 
contract  if  it  did  not  include  $30,000  for  removal  of  the  blocks  did  not 
prevent  it  from  questioning  D.C.P.O.  before  submitting  its  bid. 

It  was  the  Appellant's  responsibility  to  investigate  the  site.  Appellant's 
incorrect  assumption  after  visiting  the  site  does  not  justify  a  reformation  of 
contract  terms  in  its  favor.  Daniel  O'Connell's  Sons,  Inc.  v.  Commonweal th, 
212  N.E.2d  219,  221-22    (1965).  There  is  no  claim  by  Appellant 

that  D.C.P.O.  has  "negligently  or  intentionally  misrepresented  the  conditions" 
which  would  justify  changing  the  contract  to  award  additional  monies  to  Saturn 
to  cover  removal  of  the  granite.  Glynn  v.  City  of  Gloucester,  407  N.E.2d  230, 
234  (Mass.  App.  Ct.  1986). 

Accordingly,  D.C.P.O' s  denial  of  Change  Order  Request  No.  86-8-3  is 
hereby  upheld.    The  appeal  is  dismissed. 
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DECISION 


Pursuant  to  G.L.  c.30,  §39Q,  the  Appellant,  Pascucci  Bros.  Co.,  Inc. 
(Pascucci),  is  appealing  the  inaction  of  the  Respondent,  Division  of  Capital 
Planning  and  Operations  (DCPO),  by  the  Deputy  Commissioner,  following  Pascucci's 
July  24,  1986  request  for  further  review  of  the  decision  of  DCPO's  Office  of 
Project  Management  of  July  8,  1986  (Exhibit  3).    That  decision  had  denied 
Pascucci's  change  order  request  for  additional  compensation  beyond  the 
$31,100.21  it  was  awarded  in  connection  with  an  extension  of  existing  interior 
partitions  to  the  existing  concrete  slabs  above,  through. the  supplying  and 
installing  of  concrete  blocks  (Exhibit  4).    The  appeal  was  timely  filed  September 
5,  1986  (Exhibit  2). 

A  pre-hearing  conference  was  held  February  13,  1987  and  a  hearing  was  held 
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April  16,  1987  at  the  offices  of  the  Division  of  Administrative  Law  Appeals, 
One  Ashburton  Place,  Boston,  pursuant  to  G.L.  c.7,  §4H. 

Various  documents  are  in  evidence  (Exhibits  1-9).    Appellant  presented 
the  testimony  of:    Joseph  Pascuccio,  a  principal  of  Pascucci;  and,  George  N. 
Prunier,  Jr.  of  G.N.  Prunier  &  Sons,  Inc.,  the  masonry  filed  sub-contractor. 
Respondent  presented  the  testimony  of  Alban  M.  Hebert,  the  resident  engineer; 
and,  Brian  Knovak,  the  chief  project  manager  of  DCPO.    Both  parties  filed  briefs 
by  June  19,  1987. 

Another  change  order  claim  of  Pascucci,  CP-9877  (Exhibits  2  and  5),  had 
been  consolidated  with  CP-9761.    CP-9877  was  ultimately  settled  with  Pascucci 
withdrawing  its  appeal  with  the  Division  of  Administrative  Law  Appeals  on 
June  4,  1987.    In  addition,  at  the  hearing,  Pascucci  filed  a  motion  to  amend 
its  change  order  request  in  CP-9761  from  $9,911.00  to  $11,289.79  to  reflect 
the  difference  between  its  original  change  order  request  which  was  also  the 
amount  of  the  lump  sum  authorization  to  proceed  issued  for  $42,390.00,  and  the 
amount  awarded  by  DCPO  on  the  change  order  request  of  $31,100.21.    The  motion 
was  allowed  at  the  hearing. 

Pascucci  argues  DCPO  breached  its  contractual  obligation  on  the  lump  sum 
authorization  to  proceed  when,  subsequent  to  the  extra  work  being  done,  it 
reduced  the  $42,390.00  down  to  $31,100.21.    Pascucci  contends  DCPO  is  barred 
.from  reducing  the  $42,390.00  based  on  contract  law  principles,  based  on  its 
failure  to  comply  with  G.L.  c.30,  §39P  which  calls  for  DCPO  to  provide  a  timely 
response  to  a  request  for  a  decision,  and  also  based  on  its  failure  to  meet  its 
contractual  obligation  to  keep  time  and  material  records  after  issuing  the 
authorization  to  proceed. 

Pascucci  argues  DCPO  cannot  support  its  reduction  by  relying  on  oral 
communications  alleged  to  have  occurred  between   DCPO  and  subcontractors, 
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which  Pascucci  was  not  a  part  of  or  which  Pascucci  did  not  agree  to,  citing 
Glynn  v.  Gloucester,  9  Mass.  App.  Ct.  454,  462  (1980).    By  choosing  to  use  the 
authorization  to  proceed  route  instead  of  the  formal  change  order  route,  DCPO 
must,  bear  the  consequences  of  its  decision.    Pascucci  contends  the  authorization 
to  proceed  mechanism  places  the  burden  upon  DCPO's  resident  engineer  to  maintain 
time  and  material  records,  which  was  not  done.    Pascucci  claims  the  agreement 
to  compensate  for  extra  work  is  as  binding  and  enforceable  as  the  original  con- 
tract, citing  Baccari  v.  Perini  &  Sons,  Inc.,  293  Mass.  207,  302-303  (1936). 
Pascucci  argues  its  November  9,  1984  submission  was  not  responded  to  within  the 
30  days  required  by  G.L.  c.30,  §39P,  and  that  DCPO's  response  was  not  a  decision 
on  the  change  order,  but  an  authorization  to  proceed,  which  cut  off  Pascucci 's 
ability  to  negotiate  further.    In  this  regard,  Pascucci  maintains  that  the  nota- 
tion on  the  lump  sum  authorization  to  proceed  does  not  reflect  an  agreement  to 
perform  the  work  on  a  unit  price  basis  as  contended  by  DCPO,  but  rather,  it 
represents  at  most  DCPO's  intention  to  give  itself  more  time  to  scrutinize  the 
cost  breakdown  previously  submitted  by  Pascucci. 

Pascucci  argues  it  should  not  be  penalized  for  any  delay  in  producing  its 
November  9,  1984  submission.    Pascucci  points  out  that  the  July  1984  request  for 
proposal  did  not  contain  a  time  frame  for  submission,  and  was  presented  before 
a  number  of  work  stoppages  occurred  which  were  beyond  Pascucci's  control. 
Furthermore,  Pascucci  argues,  its  first  submission  was  made  by  October  22,  1984, 
with  the  only  reason  for  a  new  submission  being  an  insignificant  approximately 
$91.00  difference. 

DCPO  contends  the  $42,390.00  in  the  authorization  to  proceed  was  expressly 
conditioned  upon  subsequent  DCPO  approval  of  a  "Final  Lump  Sum  to  be  based  on 
approved  Cost  Breakdown."  (Exhibit  4).    DCPO  argues  there  was  an  agreement  between 
DCPO  and  Pascucci's  subcontractor,  Kurtis  Steel  Co.,  Inc.  (Kurtis),  that  Kurtis' s 
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November  9,  1984  cost  breakdown  would  be  used  to  determine  a  unit  price  for  the 
steel  clip  angles  that  the  change  order  work  called  for.    Kurtis's  original  price 
was  $13,789.57  based  on  the  installation  of  600  clip  angles,  making  the  unit 
price  $22.98  per  angle.    The  actual  number  of  clip  angles  installed  was  only 
234,  which  reduces  the  price  of  Kurtis's  work  down  to  $5,217.44.    DCPO  further 
contends  that  it  should  not  have  to  use  both  Kurtis's  and  Prunier's  later, 
January  1985  prices  for  the  change  order  work  since  it  was  Pascucci's  failure 
to  obtain  and  process  cost  information  in  a  timely  manner  to  DCPO  that  caused 
the  work  to  be  carried  out  much  later  under  admittedly  more  difficult  conditions. 

DCPO  argues  Pascucci  must  bear  responsibility  for  Kurtis's  late  cost  submis- 
sion following  the  July  1984  proposal  request,  citing  contract  provisions  making 
time  of  the  essence;  Article  VI(c)  at  p. 15,  Item  1.02  at  p. 68,  Article  VI  1  at 
p. 17,  and  Article  III  11  at  p.  11.    DCPO  contends  Joseph  Pascuccio  has  admitted 
the  change  order  work  could  have  been  performed  more  easily  in  September  or 
October  1984  and  prior  to  the  mechanical  trades  performing  their  installations. 
DCPO  contends  that  allowing  it  the  thirty  day  review  period  on  the  November  9, 
1984  submission  allowed  by  contract  Article  VI  5(b)  which  paraphrases  G.L.  c.30, 
§39P,  gave  DCPO  until  December  9,  1984  to  respond.    But,  DCPO  maintains,  it  is 
significant  that  Pascucci  failed  to  provide  the  necessary  information  to  allow 
the  work  to  be  done  before  the  mechanical  trades  started  their  work. 

Concerning  the  agreement  as  to  adjusting  the  $42,390.00  based  on  the  $22.98 
unit  price  for  Kurtis's  work,  DCPO  relies  on  the  agreement  between  the  resident 
engineer  and  Kurtis  that  the  price  submitted  would  be  adjusted  by  counting  the 
actual  clip  angles  installed,  because  prior  to  the  work  commencing,  no  other 
way  was  known  to  determine  the  exact  number  of  angles  needed.    DCPO  argues  the 
chief  project  manager  and  Prunier  were  aware  of  this  agreement.    DCPO  also 
contends  Pascussi  was  aware  of  the  agreement.    DCPO  maintains  that  combining  a 
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a  unit  price  method  for  Kurtis's  work  and  a  lump  sum  for  Prunier's  work  was  not 
unusual,  and  was  the  most  feasible  way  to  proceed.    DCPO  also  argues  that  Pascucci 
failed  to  timely  inform  DCPO  of  Prunier's  December  6,  1984  withdrawal  of  its 
price  and  of  Kurtis's  December  21,  1984  withdrawal  of  its  price,  with  the  authori- 
zation to  proceed  issuing  December  17,  1984.    Not  until  January  21,  1985  was 
the  Designer  informed  of  the  withdrawals  and  new  prices  for  the  work.    DCPO  argues 
Pascucci  should  have  proceeded  to  perform  the  work  under  protest  on  a  time  and 
materials  basis,  citing  contract  Article  VI  2(3),  p. 69  item  2.03,  p. 72  item 
4.05,  p. 74  item  5.02  and  time  and  materials  from  p. 76.    DCPO  contends  Pascucci 's 
argument  that  DCPO's  resident  engineer  had  to  produce  time  and  materials  records 
as  opposed  to  reviewing  such  records  as  submitted  by  Pascucci,  is  an  erroneous 
interpretation  of  the  word  "maintain"  found  in  p. 74  item  5.02. 

FINDINGS  OF  FACT 

Based  on  the  evidence  presented  and  the  reasonable  inferences  drawn  there- 
from, I  make  the  following  findings  of  fact: 

1.  Pascucci  was  the  general  contractor;  Prunier  was  a  filed  masonry 
subcontractor;  and  Kurtis  was  Pascucci 's  steel  subcontractor  on  M.S. P. 

No.  M78-20,  Contract  2,  Upgrading  Facilities  -  Fernald  School  -  Greene  Building. 
The  project  involved  extensive  renovation  work  (Exhibit  1). 

2.  Work  commenced  on  the  project  in  the  Spring  1984.    Time  was  of  the 
essence.    The  work  was  overseen  by  a  court  appointed  monitor  pursuant  to  a  court 
consent  decree  (Exhibit  1). 

3.  By  mid-summer  demolition  work  had  begun,  including  the  knocking  out  of 
ceilings  and  walls  for  rebuilding  and  relocating  of  partitions.    Both  Pascucci 
and  DCPO  discovered  that  existing  exterior  partitions  did  not  extend  to  the 
concrete  slab  above  the  partitions.    DCPO  decided  that  Pascucci  must  supply 
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and  install  concrete  block  to  the  tops  of  all  existing  partitions  to  insure  the 
stability  of  the  partitions  and  to  establish  the  integrity  of  smoke  and  fire 
partitions.    The  need  to  install  the  concrete  block  was  not  apparent  until  the 
demqlition  of  the  ceilings  had  commenced.    DCPO  acknowledged  this  was  work 
outside  the  contract. 

4.  Prunier  was  to  install  the  concrete  block  and  Kurtis  was  to  install 
metal  clip  angles. 

5.  By  proposal  request  of  July  3,  1984,  the  Designer,  Payette  Associates, 
Inc.  (Payette),  sought  from  Pascucci  a  cost  breakdown  to  perform  the  extra  work. 
Pascucci  forwarded  the  request  to  Prunier  and  Kurtis.  (Exhibits  4  and  6). 

6.  Prunier  produced  a  breakdown  for  Pascucci  by  July  19,  1984  which 
totaled  $19,691.49  for  labor,  material  and  equipment  (Exhibit  6). 

7.  Kurtis  delayed  in  producing  a  cost  breakdown  for  Pascucci.  Pascucci 
did  not  find  a  new  steel  subcontractor  for  the  project.    DCPO  was  not  pressing 
for  the  work  to  be  done  as  early  a  July-August  1984.    Pascucci  and  DCPO  both 
acknowledged  that  delaying  the  work  into  the  period  when  mechanical  work  was 
also  being  done  would  complicate  performance  on  the  extra  work. 

8.  Kurtis  eventually  produced  a  price  breakdown  on  or  about  September  17, 
1984  which  it  forwarded  to  Pascucci.    The  breakdown  was  for  $13,691.00  for  labor 
and  materials.    The  breakdown  set  forth  use  of  600  clip  angles.    Kurtis  followed 
up  the  submission  with  a  cost  breakdown  produced  on  or  about  September  21,  1984 
for  insurance  and  taxes  for  the  ironworkers,  which  it  forwarded  to  Pascucci 
(Exhibit  6). 

9.  On  or  about  September  25,  1984,  Pascucci  forwarded  the  breakdowns  for 
the  extra  work  to  Payette  for  its  review  prior  to  filing  the  change  order, 
form  5  with  DCPO.    The  total  was  $42,299.00  (Exhibit  6). 

10.    After  filing  its  breakdown  with  Pascucci,  Kurtis,  in  an  October  2,  1984 
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correspondence,  explained  to  Pascucci  that  the  number  600  clip  angles,  was 
based  on  the  following  calculation:    "1800  L.F.  of  wall  with  retainer  angles 
at  6'  O.C.  =  300  pes.  x  2  (angles  at  each  location)  =  600  pes."  (Exhibit  6). 

.11.    The  mechainical  trades  began  working  in  the  area  by  approximately 
October-November  1984,  in  the  area  where  the  extra  work  was  to  be  performed. 
The  mechanical  work  was  not  suspended  until  the  extra  work  was  done  because 
time  was  of  the  essence  under  the  contract  which  also  provided  for  liquidated 
damages  of  $2,000  per  day  (Exhibit  1). 

12.  Neither  Prunier's  nor  Kurtis's  price  breakdown  listed  time  periods 
the  prices  were  good  for.  Usually  such  costs  would  be  good  for  30  days  and 
time  period  information  would  customarily  be  listed  on  the  submissions. 

13.  Some  time  between  August  -  late  October  1984,  the  sheet  metal  workers 
were  on  strike.    This  caused  a  disruption  to  the  progress  of  the  project. 

14.  On  or  about  October  22,  1984,  Pascuccio  submitted  a  DCP0  form  5  Change 
Order  package,  in  the  amount  of  $42,299.00.    No  additional  time  was  requested 
(Exhibit  6).    Upon  review,  an  error  in  calculations  was  noted  in  Prunier's 
breakdown.    A  change  of  approximately  $91.00    was  made,  and  the  change  order 
package  was  resubmitted  on  or  about  November  9,  1984  (Exhibit  4). 

15.  By  letter  of  November  19,  1984,  Alban  Hebert,  the  resident  engineer, 
recommended  approval  of  the  change  order  request  to  Brian  Novak,  the  project 
manager.    Mr.  Hebert  noted  a  lump  sum  of  $42,390.00  was  reasonable  and  mathe- 
matically correct  (Exhibit  4). 

16.  By  letter  of  November  27,  1984,  Payette  also  recommended  approval  of 
the  $42,390.00  change  order  for  the  same  reasons  as  Mr.  Hebert  (Exhibit  4). 

17.  In  or  around  November  1984,  at  a  meeting  or  meetings  with  Mr.  Hebert, 
Mr.  Bunting  of  Payette,  Mr.  Prunier  of  Prunier,  Mr.  Surette  of  Kurtis  and 
either  Mr.  Pascuccio  or  Mr.  Bartellini  of  Pascucci,  the  number  of  clip  angles 
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needed  to  be  installed  was  discussed.    Payette  was  not  sure  a  clip  angle  would 
be  needed  every  6  feet  as  estimated  by  Kurtis.    A  proposal  was  made  to  proceed 
on  a  unit  price  basis  with  a  final  count  of  clip  angles  being  the  basis  for  the 
extra  costs  owed  to  Kurtis.    To  have  a  more  precise  cost  breakdown  for  installation 
of  clip  angles  prior  to  the  work  being  done  would  have  been  difficult  and  would 
have  involved  further  delays  in  arriving  at  a  cost  breakdown. 

18.  Kurtis  agreed  with  Mr.  Hebert  to  proceed  using  the  unit  price  basis  and 
the  final  count  of  clip  angles.    This  agreement  was  not  reduced  to  writing  and 
was  not  signed  off  by  Kurtis  and  DCPO.    No  reference  to  this  agreement  was 
entered  into  the  job  meeting  minutes.    Pascucci  was  not  part  of  this  agreement 
(Exhibit  9). 

19.  By  a  December  6,  1984  correspondence,  Prunier  notified  Pascucci  that 

it  was  withdrawing  its  July  19,  1984  cost  breakdown  noting  the  following  reasons: 

(a)  Approximately  4.5  months  have  passed  since  we  submitted 
this  request  and  there  has  been  an  increase  in  the  labor 
rates.    Had  this  request  been  approved  within  a  reason- 
able time  period,  we  would  have  honored  same. 

(b)  Since  4.5  months  have  passed  and  we  were  not  able  to 
fulfill  the  work  under  this  request  the  progress  of 
the  mechanical  trades  has  proceeded  in  a  manner  that 
will  not  allow  our  work  to  be  completed  as  estimated 
in  Change  Proposal  #6.      (Exhibit  4). 

Prunier  did  not  submit  a  revised  cost  breakdown  at  this  time  (Exhibit  4). 

Pascucci  did  not  forward  this  information  to  Payette  or  to  DCPO,  but  the 

resident  engineer,  at  a  late  November  -early  December  1984  walk  through  the 

site  with  George  Prunier  of  Prunier,  was  told  Prunier  would  have  increased 

costs  to  perform  the  extra  work. 

20.  Because  DCPO  wanted  the  extra  work  to  begin,  but  becuase  the  change 
order  package  had  not  yet  been  reviewed  by  DCPO's  project  engineer  or  project 
manager,  DCPO  decided  to  issue  an  authorization  to  proceed  on  December  6,  1984. 
It  was  issued  for  $42,390.00  as  a  lump  sum  entered  under  section  1  on  the  form. 
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Section  2  on  the  form  has  the  contractor  proceeding  on  a  unit  price  basis. 
Section  3  on  the  form  has  the  contractor  proceeding  on  a  time  and  materials 
basis.    Both  Sections  2  and  3  were  blank.    Asterisks  next  to  $42,390.00 
referred  to  a  note  in  the  lower  right  hand  corner  of  the  form  which  stated 
the  following:    "Final  Lump  Sum  to  be  based  on  approved  Cost  Breakdown." 
(Exhibit  4). 

21.  The  final  sign  off  on  the  authorization  to  proceed  form  was  entered 
by  DCPO  on  December  17,  1984  (Exhibit  4). 

22.  The  note  on  the  lower  right  hand  corner  of  the  authorization  to  proceed 
was  made  and  intended  by  DCPO  to  mean  the  agreement  reached  by  the  resident 
engineer  with  Kurtis  to  proceed  on  a  unit  price  basis  of  $22.98  with  a  count  of 
clip  angles  after  the  extra  work  was  done  determining  the  extra  amount  Kurtis 
would  receive. 

23.  Although  it  is  not  the  usual  practice,  it  is  not  unusual,  when  DCPO 
is  issuing  an  authorization  to  proceed,  to  combine  methods  of  proceeding  as 
with  a  lump  sum  basis  for  Prunier's  extra  work  and  with  a  unit  price  basis  for 
Kurtis' s  extra  work. 

24.  By  correspondence  of  December  21,  1984  to  Pascucci,  Kurtis  withdrew 

its  September  1984  quote.    Kurtis  explained; 

Mechanical  work  has  proceeded  while  no  action  was  taken  on 
the  proposed  quote.    At  this  time,  material  of  other  trades 
are  now  hampering  the  installation  of  the  said  items. 
(Exhibit  7). 

Kurtis  did  not  submit  a  new  cost  breakdown  at  that  time  (Exhibit  7).  Pascucci 
did  not  forward  this  information  to  Payette  or  to  DCPO. 

25.  No  further  written  directive  was  issued  by  DCPO  to  Pascucci  beyond  the 
authorization  to  proceed  concerning  what  method  would  be  employed  in  calculating 
the  cost  of  the  extra  work. 

26.  Prunier  submitted  a  new  cost  breakdown  to  Pascucci  on  or  about  January  2, 
1985,  which  relected  its  increased  costs. 
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27.  Kurtis  also  in  or  around  January  1985  produced  an  increased  cost  break- 
down for  Pascucci  (Exhibit  8). 

28.  Pascucci,  on  or  about  January  21,  1985,  forwarded  the  increased  cost 
breakdown  information  to  Payette.    The  new  total  for  the  extra  work  was  $54,130.00. 
Pascucci  also  claimed  an  extension  of  30  days  (Exhibit  8).    Pascucci  did  not, 

at  the  same  time,  notify  DCP0  of  the  $54,130  and  the  30  day  claim. 

29.  Pascucci  did  not  receive  any  further  direction  from  Payette  following 
the  January  21,  1985  submission.    Pascucci  did  not  receive  any  new  direction 
from  DCP0  or  any  approval  of  the  $54,130.00,  prior  to  commencing  the  extra 
work. 

30.  Prunier  and  Kurtis  had  performed  the  extra  work  satisfactory  to  DCP0 
by  March  1985.    No  time  and  material  records  were  produced  or  kept  by  Pascucci. 
DCP0  did  not  produce,  keep  or  receive  time  and  material  records.    Pascucci  did 
not  give  written  notice  to  DCP0  that  it  was  performing  the  extra  work  under 
protest,  or  that  it  was  proceeding  with  the  work  with  the  expectation  that  it 
would  receive  $54,130.00. 

31.  Following  the  completion  of  the  extra  work,  the  resident  engineer 
and  Walter  Sabbag  of  Kurtis,  at  a  walk  through  of  the  site,  made  a  count  of 
the  actual  number  of  clip  angles  installed.    234  clip  angles  were  counted 
(Exhibit  4). 

32.  The  resident  engineer,  by  correspondence  of  April  2,  1985  to  DCPO's 

project  manager,  explained  the  following  in  regard  to  the  amount  Kurtis  should 

receive  for  performing  the  extra  work: 

When  this  change  order  cost  was  proposed,  a  price  for  steel 
clip  angle  supports  was  offered  for  600  clip  angles.    It  was 
agreed  that  this  would  be  a  basis  for  unit  prices  when  the 
number  of  necessary  clip  angles  was  determined  at  a  later 
date.    In  a  walk  through  with  Walter  Sabbag  of  Kurtis 
Steel  and  myself,  it  was  determined  that  234  clip  angles 
were  sufficient  to  satisfy  the  needs  of  the  structure. 
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At  this  time  I  feel  that  the  cost  for  clip  angles  should  be 
reduced  on  a  unit  price  basis  from  600  clip  angles  to  234 
clip  angles.    This  adjustment  should  also  be  reflected  in 
costs  for  bolts,  tool  rental  and  labor  for  installation. 
(Exhibit  4). 

33.  Using  the  234  count  of  clip  angles,  Pascucci's  change  order  request 
from  November  9,  1984  of  $42,390.00,  which  was  also  the  amount  noted  on  the 
authorization  to  proceed,  was  reduced  by  DCP0  in  early  April  1985  to  $31,100.21. 
Pascucci  was  informed  of  the  reduction  by  the  project  manager,  in  an  April  11, 
1985  decision  of  the  office  of  Project  Management.    No  extra  time  was  awarded 
(Exhibit  4). 

34.  In  response  to  the  reduction  to  $31,100.21,  Pascucci  petitioned  Payette 
on  or  about  May  14,  1985  with  a  change  order  for  $9,911.00  which  was  forwarded 
to  DCP0,  contending  that  DCP0  should  have  referred  to  the  January  21,  1985 
submission  of  $54,130.00  and  backup  cost  figures  and  not  to  the  November  9,  1984 
$42,390.00  and  back  up  cost  figures,  in  computing  the  amount  of  the  award. 
Pascussi  supported  its  claim  for  $9,911.19  with  the  following  cost  breakdown: 

(1)  Prunier:    Revised  quote  of  $30,441.19,  less  the  now  approved 
amount  of  $23,062.49,  leaves  a  balance  of  $7,378.70,  plus  the 
bond  cost  of  $53.21,  is  $7,432.01,  with  the  G.C.  markup  of  7% 
or  $520.24,  we  have  $7,952.25  that  is  not  included  in  the 
change  order. 

(2)  Kurtis:    originally  submitted  a  cost  based  on  600  pes.  of  steel 
angle  at  a  cost  of  $13,789.57,  or  a  unit  cost  of  $22.98/ea.  As 
you  know  only  234  pes.  were  installed  so  the  corrected  cost  is 
$5,377.32.    The  change  order  approved  only  $5,217.44,  for  this 
item  leaving  a  balance  of  $159.88.    Kurtis  revised  cost  further 
work  after,  the  withdrawal  of  his  original  estimate  was  $17,424.56 
for  600  pes.    This  works  out  to  a  unit  cost  of  $29.04/ea.  Working 
back  again  234  pes.  x  -$29.04  is  $6,795.36  less  the  $5,217.44,  as 
approved  gives  a  balance  of  $1,577.92  plus  the  bond  cost  of 
$11.40  is  $1,589.32.    With  the  G.C.  Markup  of  20%  or  317.86  we 
have  $1,907.18  that  is  also  not  included  in  the  change  order. 


SUMMARY : 


Prunier  extra  cost 


Kurtis  extra  cost 


TOTAL 


$7,952.25 
1,907.18 
$9,859.43 


TOTAL 


51.76 

$9,911.19    (9,911.00)    (Exhibit  4). 
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35.  The  resident  engineer  reviewed  the  change  order  request  for  $9,911.00, 
and  in  a  June  3,  1986  opinion  letter,  recommended  that  it  be  denied.    He  blamed 
the  added  costs  for  Prunier  and  Kurtis  on  a  "lack  of  co-ordination"  by  Pascucci, 
and. notes  this  "was  the  apparent  reason  for  the  submission  of  PCO  #18  on  11-9-84 
in  answer  to  Proposal  Request  #6,  dated  7-3-84."    Mr.  Hebert  concludes  "any 
added  costs  to  the  subcontractors  should  be  negotiated  with  the  General  Contrac- 
tor." (Exhibit  4). 

36.  The  Office  of  Project  Management  rejected  the  change  order  request  of 
$9,911.00  on  or  about  July  8,  1986,  based  on  a  lack  of  coordination  by  Pascucci 
which  DCPO  found  impacted  on  the  subcontractors  (Exhibit  4). 

37.  Pascucci  petitioned  the  Deputy  Director  for  review  on  or  about  July  24, 
1986,  but  received  no  response,  and  appealed  to  the  Division  of  Administrative 
Law  Appeals  (DALA)  on  September  5,  1986  pursuant  to  G.L.  c.30,  §39Q,  based  on 
this  inaction  of  DCPO  (Exhibits  2  and  3). 

38.  At  the  hearing  on  the  appeal  before  DALA  on  April  16,  1987,  Pascucci 
filed  a  motion  to  amend  its  claim  to  $11,289.79,  based  on  its  contention  that 
it  is  entitled  to  the  $-42,390.00  lump  sum  authorization  to  proceed  amount.  The 
motion  was  allowed. 

39.  Contract  Article  VI,  Changes  in  Work  <5)(t>)  sets  forth  pertinent 
provisions  of  G.L.  c.30,  §39P  and  calls  for  DCPO,  or  the  architect  or  engineer 
to  render  an  interpretation  on  specifications,  materials,  submissions  or  any 
other  matter  requiring  an  approval  before  proceeding,  as  promptly  as  possible" 
and,  in  any  event,  no  later  than  thirty  days  after  the  written  submission." 

If  a  decision  needs  further  investigation  and  review  beyond  the  thirty  days, 
then  the  contractor  must  receive  "written  notice  of  the  reasons  why  the 
decision  cannot  be  made  within  the  thirty  day  period  and  the  date  by  which 
the  decision  will  be  made  (Exhibit  1). 
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40.  Contract  Article  V,  Prosecution  and  Progress  (3) (a)  addressing  delays 
due  to  orders  from  DCPO  to  the  general  contractor  to  interrupt  all  or  part  of 
the  project  work.    The  provision  provides  in  part,  that  if  the  interruption 
lasts  for  fifteen  days  or  more  "or  due  to  a  failure  of  the  awarding  authority 
to  act  within  the  time  specified  in  this  contract,  the  awarding  authority  shall 
make  an  adjustment  in  the  contract  price  for  any  increase  in  the  cost  of  perfor- 
mance of  this  contract"  (Exhibit  i). 

41.  Contract  Article  VI  Changes  in  Work  (1)  General,  calls  for  the  filing 
of  a  change  order  "for  changes  in  the  work  within  the  scope  of  the  contract, 
including  but  not  limited  to,  changes  in:    (a)  the  plans  and  specifications; 
(b)  in  the  method  or  manner  of  performance  of  the  work;  (c}  in  the  Commonwealth 
furnished  facilities,  equipment  materials,  services  or  site;  (d)  in  the  schedule 
for  performance  of  the  work."  (Exhibit  1'). 

42.  Contract  Article  VI  Changes  in  Work  <3)  Work  Performed  Under  Protest, 
allows  for  the  performance  of  work  for  which  a  change  order  has  been  filed  but 
not  approved  by  the  project  manager,  to  perform  the  work  under  protest  producing 
and  filing  with  DCPO  detailed  time  and  material  records  (Exhibit  1). 

43.  DCPO  Form  13  sets  forth  specific  instructions  for  change  orders  and 
contract  modifications^    At  1.02,  the  purpose  of  the  procedures  is  explained 
as  achieving  the  performance  of  extra  work  in  a  timely  and  efficient  manner. 
The  intent  of  the  change  order  procedures  is  explained  as;  "whenever  possible 
the  parties  should  agree  upon  an  equitable  adjustment  in  the  contract  price 
before  commencement  of  the  pertinent  work",  and  that  the  parties  involved  are 

to  "negotiate  in  a  professional  manner  and  agree  upon  the  particulars  associated 
with  the  change  in  the  work,  thereby  implementing  an  approved  change  in  the 
contract."    The  contractor  is  further  instructed  "to  clearly  substantiate  the 
costs  associated  with  all  changes."    (Exhibit  1,  pgs.  68-69). 
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44.  DCPO  Form  13  at  5.01  provides  for  a  written  authorization  to  proceed 
in  advance  of  a  formal  change  order.    It  is  to  be  used  "when  there  would  other- 
wise be  a  delay  in  the  prosecution  of  the  work  or  a  change  is  necessary  to  elimi- 
nate a  hazard  to  life  or  property."    It  is  only  to  be  used  if  a  formal  change 
order  cannot  be  processed  due  to  the  aforementioned  reasons.    The  "resident 
engineer  may  assume  full  authority  on  behalf  of  (DCPO)  by  issuing  the  necessary 
instructions  to  correct  the  situation  but  shall  immediately  thereafter  contact 
the  Project  Manager  for  further  instructions".    5.02  calls  for  no  payment  prior 
to  the  extra  work  being  completed  and  after  the  formal  change  order  has  been 
approved.    5.02  also  calls  for  the  following: 

Daily  time  and  material  records  shall  be  maintained  by  the 
Resident  Engineer  for  all  changes  authorized  under  this 
section.    Upon  the  completion  of  the  work  authorized,  the 
contractor  shall  submit  a  formal  change  order  with  all  the 
required  supporting  data,  verified  and  signed  by  the 
Resident  Engineer.    (Exhibit  1,  pgs.  73-74). 

45.  Contract  Article  V  Prosecution  and  Progress  (l)ic)  makes  time  "of 
the  essence  in  the  performance  of  work."    If  the  contractor  needs  additional 
time  for  completing  work,  the  reasons  therefor,  a  request  for  extension  of 
time  and  documentation  should  be  make  "at  the  time  the  alleged  delay  occurred, 
as  provided  in  this  Article  and  Article  VI.    A  failure  to  so  notify  DCPO  "shall 
preclude  the  contractor  from  subsequently  claiming  any  damages  due  to  said  delay." 
(Exhibit  1'). 

46.  Contract  Article  III  General  Performance  Obligations  of  the  Contractor 
(11)  Coordination  of  the  Work  <a)  calls  for  the  general  contractor  to  supervise 
and  direct  all  work,  and  to  be  "solely  responsible"  for  all  "means,  methods, 
techniques,  sequences  and  procedures  and  for  coordinating  all  portions  of  the 
work  under  the  contract."    At  £b) ,  the  general  contractor  is  "responsible  for 
the  proper  fitting  of  all  work  and  the  coordination  of  the  operations  of  all 
trades,  subcontractors  or  material  men  engaged  upon  the  work"  (Exhibit  1,  p.  11). 
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CONCLUSION  AND  RECOMMENDED  DECISION 

The  findings  reveal  various  problems  which  interfered  with  the  prompt 
processing  of  the  extra  work.    Kurtis's  failure  to  produce  a  response  to  the 
July  3,  1984  proposal  until  September  17,  1984,  is  the  reason  why  the  extra 
work  could  not  begin  before  the  mechanical  work  began.    Pascucci  must  bear 
responsibility  for  its  non-file  subcontractor's  delay.    Certainly  between  the 
November  9,  1984  submission  and  the  December  17,  1984  authorization  to  proceed, 
Pascucci  had  no  control  over  the  process,  and  DCPO  is  responsible  for  this 
period,  but  only  for  the  period  between  December  9-17,  1984,  since  DCPO  had 
thirty  days  to  respond  to  Pascucci' s  revised  change  order  package.    G.L.  c.30, 
§39P.  Neither  Prunier  nor  Kurtis  set  any  time  limits  on  how  long  their  quotes 
would  be  good  for,  and  it  was  only  on  December  6,  1984  for  Prunier  and  December  21, 
1984  for  Kurtis,  that  they  asserted  a  need  to  revise  their  quotes  to  reflect 
increased  costs  due  to  the  time  that  had  elapsed  and  due  to  the  complications 
from  the  mechanical  work. 

When  Pascucci  received  the  revised  quotes  from  Prunier  and  Kurtis,  it  did 
not  contact  DCPO  to  inform  it  that  Pascucci  would  be  performing  the  extra  work 
for  a  revised,  increased  total  of  $54,130.00.    Pascucci  did  not  proceed  under 
protest,  keeping  time  and  material  records.    Why  Pascucci  did  not  do  this  is  not 
adequately  explained  from  the  record.    Pascucci  contends  the  authorization  to 
proceed  instructions  in  Form  13  call  for  DCPO  to  produce  and  keep  time  and 
material  records.    Even  accepting  that  proposition,  if  Pascucci  understood  it 
would  only  receive  a  lump  sum  of  $42,390.00  for  the  extra  work,  but  it  now  knew 
its  costs  would  be  $54,130.00.    It  is  unclear  why  DCPO's  records  on  time  and 
material  permit  Pascucci  after  the  work  was  done  to  $54,130.00  without  the  need 
for  giving  written  notice  to  DCPO  that  it  was  proceeding  under  protest. 

It  appears  that  Pascucci  had  resolved  by  probably  February  1985  to  do  the 
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work  for  $42,390.00  and  not  press  its  claim  for  $54,130.00  with  DCP0.  This 
conclusion  is  supported  by  Mr.  Pascuccio's  testimony  that  Pascucci  understood 
that  it  would  receive  the  full  -$42,390.00.    He  testified  Pascucci  never  agreed 
to  proceed  with  the  work  on  any  other  basis.    Mr.  Pascuccio  testified  that  he  was 
unaware  of  any  verbal  agreement  to  proceed  with  Kurtis's  work  on  a  unit  price 
basis,  and  presumably  understood  that  Kurtis  would  need  to  have  600  clip  angles 
fabricated  to  be  ready  to  use  if  necessary,  and  should  be  compensated  for  the 
full  600. 

Pascucci  filed  its  change  order  for  $9,911.00  to  reflect  costs  based  on 
the  January  21,  1985  revised  costs  of  Prunier  and  Kurtis,  although  basing 
Kurtis's  extra  costs  only  on  234  clip  angles.    This  calculation  would  appear 
to  reflect  Prunier  and  Kurtis's  actual  costs  in  performing  the  extra  work, 
although  no  time  and  material  records  exist  to  back  up  that  claim.  DCP0, 
relying  on  the  resident  engineer's  April  2,  1-985  and  June  3,  1986  opinions, 
rejected  use  of  the  revised  cost  breakdowns  of  Prunier  and  Kurtis,  placing 
responsibility  for  these  added  costs  of  delay  on  Pascucci  for  not  presenting 
to  DCP0  a  full  and  properly  calculated  submission  from  the  July  3,  1984  proposal 
request  until  November  9,  1984.    DCP0  cited  a  lack  of  coordination  of  the  project 
by  Pascucci . 

At  the  hearing,  when  the  amount  being  sought  was  amended  to  $11,289.79, 
Pascucci 's  theory  of  recovery  was  changed  from  that  used  in  its  May  14,  1985 
letter,  which  explained  and  supported  its  change  order  request  for  $9,911.00. 
Pascucci  is  now  arguing  that  it  is  entitled  to  a  lump  sum  of  $42,390.00,  because 
the  authorization  to  proceed  for  a  lump  sum  amount  is  a  firm  contract  between 
the  parties.    Pascucci  denies  that  the  asterisked  information  has  any  force  and 
effect  in  terms  of  reducing  Kurtis's  portion  of  the  lump  sum  due  to  the  reduced 
number  of  clip  angles  used.    But,  Pascucci  cannot  ignore  the  asterisked  information. 


Pascucci  Bros.  Co.,  Inc. 


-17- 


CP-9761 


Mr.  Pascucci  testified  he  was  told  to  ignore  the  information,  but  that  conten- 
tion is  not  corroborated  and  does  not  seem  credible.    It  is  also  denied  by 
Mr.  Hebert  and  Mr.  Knovak. 

Based  on  the  evidence  presented,  I  have  interpreted  the  asterisked  infor- 
mation to  mean  Pascucci 's  recovery  will  be  for  actual  costs  incurred  by  Prunier 
and  Kurtis.    In  Bowser  v.  Chalifour,  135  N.E.2d  643,  645(Mass.  1956),  the  Court 
explained: 

It  is  settled  that  a  written  instrument  is  construed  strongly 
against  the  party  who  drew  it  if  ambiguous  or  uncertain 
language  is  used.    New  York  Central  Railroad  Co.  v.  Stoneman, 
233  Mass.  258,  262,  123  N.E. 679;  Morse  v.  City  of  Boston, 
260  Mass.  255,  262,  157  N.E.523;  Schaffer  v.  Hotel  j  Railroad 
News  Co. ,  266  Mass.  276,  277,  165  N.E.  389.    Contracts  should 
be  construed  in  accordance  with  justice  and  common  sense  and 
the  probable  intention  of  the  parties.    Clark  v.  State  Street 
Trust  Co.,  270  Mass.  140,  153,  169  N.E.  897. 

In  J.  A.  Sullivan  Corporation  v.  Commonwealth,  494  N.E. 2d  374,  378(Mass.  1-986) , 

Court  set  forth  general  criteria  for  interpretating  contracts: 

A  contract  is  to  be  construed  to  give  reasonable  effect  to 
each  of  its  provisions.    McMahon  v.  Monarch  Life  Ins.  Co., 
345  Mass.  261,  264,  186  N.E. 2d  827(1962).    "(E)very  phrase 
and  clause  must  be  presumed  to  have  been  designedly  employed, 
and  must  be  given  meaning  and  effect,  whenever  practicable, 
when  construed  with  all  the  other  phraseology  contained  in 
the  instrument,  which  must  be  considered  as  a  workable  and 
harmonious  means  for  carrying  out  and  effectuating  the  intent 
of  the  parties."    Charles  I.  Hosmer,  Inc.  v.  Commonwealth, 
302  Mass.  495,  501  ,  1-9  N.E. 2d  8O0  (1939). 

The  asterisked  language  on  the  authorization  to  proceed  of  an  "approved 
Cost  Breakdown"  (Exhibit  4)  is  reasonably  interpreted  to  mean  a  final  cost 
breakdown  of  actual  costs  incurred.    This  interpretation  takes  into  considera- 
tion the  purpose  of  an  authorization  to  proceed,  which  is  to  have  the  work 
proceed  without  further  delay  or  extended  review  of  estimated  costs  prior  to 
the  extra  work  commencing.    It  takes  into  consideration  the  Form  13  instructions 
which  call  for  payment  (as  the  standard  practice)  on  the  authorization  to  proceed 
only  after  the  extra  work  has  been  done.    And,  it  takes  into  consideration  the 
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Form  13  instructions  concerning  time  and  material  records  to  support  the 
payment  for  extra  work.    It  also  takes  into  consideration  the  discussions  and 
negotiations  among  all  those  involved  in  the  project,  as  well  as  the  nature 
of  the  extra  work;  that  is,  Prunier's  clearly  definable  extra  masonry  work 
and  Kurtis's  installation  of  an  indeterminate  number  of  clip  angles. 

Pascucci  should  not  recover  costs  based  on  the  installation  of  600  clip 
angles  since  only  234  were  installed.    234  reflects  Kurtis's  actual  costs. 
Likewise,  Pascucci,  at  least  potentially,  cannot  be  held  to  the  November  9,  1-984 
costs  because  its  actual  costs  were  greater.    DCPO  cannot  have  that  limiting 
language  mean  actual  costs  as  to  the  reduction  from  600  to  234  clip  angles, 
then  have  the  same  language  meac  use  of  November  9,  1984  costs  to  exclude 
recovery  of  actual  costs  as  to  the  remaining  aspects  of  the  extra  work. 

Pascucci  cannot  recover  based  on  the  increased  costs  of  Prunier  and  Kurtis 
from  January  1985,  because  it  cannot  support  its  entitlement  based  on  time  and 
material  records.    Despite  its  vigorously  asserted  claim  that  DCPO  has  the 
obligation  to  produce  such  records,  that  interpretation  of  the  Form  13  infor- 
mation on  an  authorization  to  proceed  is  not  reasonable.    The  instruction 
requires  DCPO  to  maintain  or  keep  as  records,  the  time  and  material  sheets 
produced  and  submitted  by  Pascucci.    That  interpretation  is  consistent  with 
all  the  other  contract  provisions  which  address  time  and  material  records;  all 
of  which  call  for  the  contractor  to  produce  the  records  and  submit  them  to  DCPO 
for  keeping  and  maintaining  them. 

As  explained  in  Glynn  v.  Gloucester,  401  N.E.2d  886,  891  (Mass.  1980): 
"The  public  authority  is  expected  to  address  the  contractor's  legitimate 
problems  in  good  faith  in  an  effort  to  formulate  an  adjustment  of  the  price 
which  will  equitably  compensate  the  contractor  for  bona  fide  extras."  DCPO's 
use  of  the  November  9,  1984  cost  breakdown  date  in  arriving  at  the  award  of 


Pascucci  Bros.  Co.,  Inc. 


-19- 


CP-9761 


$31,100.21,  with  the  reduction  reflecting  234  and  not  600  clip  angles  appears 
justifiable  and  not  arbitrary  or  capricious,  particularly  in  light  of  Pascucci 's 
failure  to  justify  its  actual  costs  based  on  the  revised  cost  breakdowns  assembled 
in  January  1585.    Pascucci  should  have  notified  DCPO  that  it  was  proceeding  under 
protest  using  the  revised  cost  breakdown  and  it  should  have  produced  time  and 
material  records  to  support  such  new  costs.    If  Pascucci  was  going  to  proceed 
ignoring  the  asterisked  language  altogether,  it  should  have  made  that  determina- 
tion clear  to  DCPO.    As  cited  by  the  Court  in  John  F.  Miller  Co.  Inc.  v.  George 
Fichera  Construction  Corporation,  et  al,  388  N.E.2d  1201,  1204(Mass.  1979), 
"where  a  contractor  or  a  subcontractor  is  presented  with  an  obvious  omission, 
inconsistency  or  discrepancy,  he  should  at  least  ask  for  clarification  if  he 
intends  'to  bridge  the  crevase  in  his  own  favor.'"    Beacon  Construction  Company  v. 
United  States,  314  F.2d  501,  504,  161  Ct.  CI.  1  (1963).    The  asterisked  informa- 
tion, if  unclear  to  Pascucci,  should  have  prompted  it  to  seek  written  clarifica- 
tion. 

Based  on  the  foregoing  discussion,  I  am  affirming  the  award  of  DCPO  to 
Pascucci  for  the  extra  work  in  the  amount  of  $31,100.21. 
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DECISION 

Pursuant    to  M.G.L.    c.30,    §39Q,    the    general  contractor, 
Aliberti    Brothers    Co.    Inc.    (Aliberti),    is    appealing    the   July  29, 
1986   decision   of    the   Respondent,    Division    of   Capital    Planning  and 
Operations    (DCPO).      DCPO's    decision    imposed    liquidated    damages  in 
the    amount    of    $5,100.00   on   Aliberti    for    the    period    of   April  11, 
1986,    to   May    15,    1986,    with    respect    to   Massachusetts  State 
Project    A82-3,    Contract    #5,    referred    to    as   Renovations  to 
Dorchester    and    Natick   Armories.      The    appeal    was    timely  filed. 

A   pre-hearing   conference    was    held    on   March    13,    1987.  A 
hearing   was    conducted    on   June    12,    1987.      At    the    hearing  12 
documents    were    marked    as    exhibits    (Exs.    1-12).      Luigi  Aliberti, 
Treasurer    of   Aliberti    Bros.    Co.    Inc.,    testified    that    there  were 
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many    reasons    for    the    delays    which   caused    the    assessment  of 
liquidated    damages.      He    contended    that    these    delays    were  beyond 
the    control    of    the    contractor    and    that    the    Commonwealth  suffere 
no    damages,    therefore,    the    liquidated    damages    should    be  waived. 
Robert   L.    Mayo,    the   Resident    Engineer    for    the   DCPO,    testified  o 
behalf   of    the   DCPO   and    stated    that   many    of    the    delays  were 
incurred    due    to    the    contractor's   mismanagement.      John   J.  Digby, 
Jr.,    Project    Engineer    for    the   DCPO,    also    testified    on    behalf  of 
the   DCPO,    and    confirmed    that    many    of    the    reasons    for    the  delays 
were    under    the    contractor's    control.      Both    parties    filed  briefs 
by    July   3,  1987. 
Findings    of  Fact 

Based    upon    the    evidence    presented    and    the  reasonable 
inferences    drawn    theerefrom,    I   make    the    follwoing    findings  of 
fact: 

1.  On   May    13,    1985,    the    contract    for    repairs    of    the  Natic 
and   Dorchester   Armories    was    awarded    to    the   Appellant,  Aliberti 
Bros.,    Co.    Inc.      The   Appellant    served    as    the    general  contractor 
for    the    contract.      Performance    of    the    contract    was    to  be 
completed    by    September   29,  1985. 

2.  Outside    of    staging,    no   work   was    started    at    the  site 
until    July ,    1985.    ( Ex .  11). 

3.  The    stripping    of    the    existing    paint,    which    was  schedul 
to    begin    in    June    (Ex.    10),    did    not    start    until    July    17,  1985. 


Aliberti    Bros.  -   3    -  CP-9936 

4.  Paint    removal    caused    odorous    fumes    and    necessitated  all 
personnel   be    dismissed    from    the    project    site    on   July    18   and  19, 
1985    (Ex.    11 ) . 

5.  From   July    18    to   August    28,    1985,    no    paint    removal  was 
attempted    (Ex.  11). 

6.  On   September   3,    1985,    the   Appellant    had    the  paint 
sandblasted    off   of    the   building,    with    the    intention   of  putting 
the    project   back    on    schedule    (Ex.  11). 

7.  By    September   8,    1985,    the    Appellant    had    not  increased 
his   work    force    as    it    said    it   would    in   a    letter   dated   August  14, 
1985    (Ex.  7). 

8.  Patching    of   cement,    scheduled    to   begin    in   June,    and  not 
begun    until    July    16,    1985,    was    still    ongoing    in   September,  1985. 

9.  Existing   windows   were   not    removed    until    September  4, 
1985,    and    replacements   were    not    installed    until   October    12,  1985 
(Ex.  11) 

10.  The    Progress    Chart    required    the    cement    to   be  repaired 
before    the    windows   were    removed.      Because    the    windows  were 
embedded    in    the    cement,    this    could    not    be    done    and    the  cement 
work   had    to   wait    until    the    new   windows    were  installed. 

11.  As    a    result    of   an    inspection   of    the    site    on  September 
12,    1985,    an   engineer   decided   an   epoxy   grout   was    needed.  The 
Resident    Engineer,    Robert   L.    Mayor,    recommended    that  Adhesive 
Engineering   do    the  work. 

12.  On   September    24,    1985,    Adhesive    Engineering    came    to  the 
site    for    an    initial   visit.      Adhesive    Engineering    submitted  its 
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price    on   October   4,    1985,    and   was    told    it    could    begin   work  on 
October   8 ,    1  985  . 

13.  On   October   28,    1985,    Adhesive    Engineering    began  work 
and    finished    the    next    day.      A   change    order    was    requested    for  the 
cost    and    the    time    incurred.      It    was    allowed    and    the  requested 
extension   of    fourteen   days    to    the    completion   date    was  granted 
(Ex.  9). 

14.  The  contract  provided  painting  could  only  be  done  when 
temperatures  were  between  50  degrees  and  90  degrees.  Throughout 
the  rest  of  1985,  the  weather  was  too  cold  or  rainy  for  painting 
(Ex.  11). 

15.  A   further   extension   of   one    hundred    eighty    (180)  days 
was  granted. 

16.  On   July   29,    1986,    the   Respondent    assessed  liquidated 
damages    for    the    period    of   April    11,    1986,    to   May    15,    1986  (34 
days),    in    the    amount    of   $5,100.00    (Ex.  2). 

17.  Performance    of    the    contract    was    completed    August  15, 
1986,    and    accepted    on   August    19,  1986. 

18.  On  November  14,  1986,  the  Appellant  by  letter  contested 
the  liquidated  damages  by  requesting  an  extension  of  34  days  (Ex. 
12)  . 

Arguments 

The    Appellant    contends    that    liquidated    damages    should    not  be 

assessed    for    the    following  reasons: 

1.      The    materials    required    by    the    contract    for  the 
removal    of    the    paint    would    not    remove    the  paint 
properly.      Due    to    these    paint    removal  problems, 
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the    Appellant    had    to   use    sandblasting    to    remove  the 
paint,    at    his    own  expense. 

2.  The    repairs    to    the    concrete    were   more  extensive 
shown   by    the    drawings    and  specifications. 

3.  The    concrete   could    not   be    repaired   before  the 
windows   were    replaced,    as    called    for   by    the  contract. 

4.  It    took   47    days    for    an   epoxy   grout    to   be  recommended 
by    the   Resident    Engineer    and    completed    by    the  newly 
hired  subcontractor. 

5.  Weather    conditions    during    the    fall    and   winter  of 
1985,    and    the    spring    of    1986,    were    not    conducive  to 
completion   of    the  contract. 

6.  The    last    day    of    the    extended    time    to   complete  the 
contract   was    included   as    a    liquidated    damage  day. 

The   Respondent    argues    that    liquidated    damages    should  be 
assessed   because    the   Appellant    did    not    request    time    extension  for 
the    alleged    delays    at    the    time    the    delays    occurred    as    required  by 
the   contract    (Ex.    8).      Also,    the   Appellant  continually 
undermanned    the    job.      He    had    no   workers    on    the    site    until  June 
24,    1985,    and    no   work    except    staging   was    begun   before   July  16, 
1985.      Also,    there    was    no    increase    in   his   work    force  in 
September,    1985,    as    it    stated    it   would   do   after   being  requested 
to    increase    the   work    force    (Ex.  7). 

The    Respondent    specifically    addressed    each    of  the 

Appellant's    contensions    as  follows: 

1.      As    to    the    paint    removal    problems,    the  Appellant 
did    not    submit    a    "Cleaning    and   Repair   Program"    to  the 
Architect    for    approval    as    required    (Ex    8).  The 
Appellant    did    not    use    the    required    paint    remover  as 
the   manufacturer   directed,    and    did    not    contact  the 
manufacturer    as    requested   when    paint    removal  problems 
began    (Exs.    3-5).      Also,    only   20   percent    of  the 
building    needed    paint    removal,    therefore,  the 
Appellant    could    have    been   working    on    the    other  80 
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percent    of    the  building. 

2.  Concerning    the    concrete    repairs,    the  Appellant 
failed    to    timely    submit    a    "Materials    Approval  for 
Concrete    Repairs."      Also,    the    contract    does  not 
state    that    the    repairs   were    external    only.      If  there 
was    any    ambiguity,    an   extension    of    time    should  have 
been    requested    at    the    time    the   Appellant  realized 
more    extensive    work    than   he    had    expected   was  required. 

3.  As    to    the    sequence    in   which    the    repairs    were    to  be 
made,    the    contract    does    not    state    that    the    concrete  was 
to   be    repaired    before    the    windows    were    replaced.  The 
Appellant    did    not    do    the    work    in    this    manner,  therefore 
cannot    rely    on    the    argument.      Lack   of   manpower   was  the 
real    reason    the    work   was    delayed,    not    the    sequence  of 
the    repairs    required    by    the  contract. 

4.  No   argument    was   made    about    the    length    of    time    for  the 
epoxy   grout    except    that    a   change    order   was    approved  and 
the   Appellant   was    granted   a    14   day    extension    that  the 
Appellant    should    be    held  to. 

5.  Concerning    the    weather,    the   Appellant    could  not 
justify    the    delay   because    of    the    cold   weather    as  the 
contract    states    painting    cannot    be    done    unless  temp- 
eratures   are    at    least    50   degrees,    and    there   was  ample 
time    prior    to    the    end    of    1985   when    the   Appellant  could 
have    compelted    the    painting    required.      Further,  the 
rainy    weather    of    the    spring    of    1986    cannot   be    used  to 
excuse    the    delay   because    no   evidence    was    submitted  showing 
the    number    of   days    when    it  rained. 

6.  No    argument    was   made    about    the    inclusion   of   one  day 
of    the    liquidated    damages   being  improper. 

Conclusion 


The  Respondent  1 
Appellant's  claims  a 
contract    states,  "[t 


s    strongest  contention 
re    not    timely  raised. 
]ime    is    of    the  essence 


is    that  the 

In    clear    terms  the 

in    the    performance  of 


work    under    this    c o n t r a c t  .  .  .  S h o u  1  d    the    contractor  require 
additional    time    to    complete    the    work   he    shall    document  his 
reasons    therefor    and    request    an   extension    of    time    at    the    time  the 
alleged    delay    occurred...."      (Emphasis    added.)    (Ex.    8)      All  of 
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the    points    raised   by    the    Appellant    occurred    at    least    six  months, 
and    in   some    cases    over    one    year,    before    the   Appellant  requested 
an   extension   of    time.      Therefore,    they   are    not    timely  raised. 

Even    if    the    points    were    timely    raised,    the    Appellant    has  not 
overcome    his    burden    of    showing    that    the    delays    were    beyond  his 
control.      With    the    paint    removal    problems,    the    Appellant    did  not 
comply   with    the    required    approval    procedures    and    did    not    heed  the 
advice    of    the    Architects    to    contact    the    manufacturer    (Exs.  3-5). 
Concerning    the   concrete    the    repairs    and    the   window  replacements, 
the    testimony   of   both   Robert   Mayo,    the   Resident    Engineer,  and 
John   Digby,    the    Project    Engineer,    indicate    that    the   Appellant  did 
not   have   enough   manpower   at    the    job    to   keep   the    project  on 
schedule.      In   a    letter    dated   August    16,    1985,    from  Alphonso  J. 
Binda,    the    Project   Manager,    the   Appellant    was    asked    to  increase 
his   work    force    (Ex.    6).      Daily    Progress   Reports    (Ex.    11)    show  no 
increase    in   spite    of    the    fact    that    the   Appellant    responded    to  the 
Project   Manager's    letter   by    stating   he    would    increase    the  work 
force    (Ex  .    7 )  . 

With    regard    to    the    extent    of    the    concrete    repairs    and  the 
sequencing   of   concrete    repairs    and    painting,    the    Appellant    is  not 
helped    by    relying    on    the    contract.      The    "Description    of  Work" 
states    the    extent    of    the    concrete    repairs    as  follows, 
"Application   of    paint    stripper    to   existing  exterior 
cone  re te  .  .  .  Cut  out    and    patching    of   cracks    and    all  spalled 
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The   Appellant    relies    on    the    fact    that    there    is    no  express 
reference    made    to    interior   work    and    that    the    drawings    do  not 
indicate    that    interior   work   was    necessary.      The    contract  does 
mention    "existing    concrete"   but    then    states    patching   must  be 
performed    on    "all"   spalled   areas.      The    contract,    therefore,  is 
ambiguous    at  best. 

As    to    the    sequencing,    no    portion   of    the    contract  submitted 
into   evidence    states    that    concrete    repairs   were    to   be  performed 
before    the    new   windows    were    installed.      Only    the    Progress  Chart 
indicates    this    sequence    (Ex.    10).      And,    the    testimony    of  the 
Appellant    indicates    this    sequence    could    have    been    feasible    if  it 
were    not    for    the    fact    that    the    existing   windows   were  embedded 
into    the  concrete. 

In   any    case,    case    law   has    as    a   general    rule    held  that 

contractors    are    not    entitled    to   a    reformation   of    the  contract 

after    they   have   viewed    the    site    and    the    terms    of    the  contract. 

Daniel    O'Connell's    Sons,    Inc.    v.    Commonwealth,    212    N.E.  2d 

291,221    (1965).      As    in   Daniel    O'Connell's    Sons,    Inc.  "Information 

to   Bidders"   here    explicitly  provides: 

All   bidders    shall    visit    the    site    and    examine  all 
contract    documents    before    submitting   bids.  Inspect 
and   be    thoroughly    familiar   with    same    and  conditions 
under   which   work   will   be    carried    out.      Neither  the 
Commonwealth    nor    the   Architect    will   be  responsible 
for   errors,    omissions    and/or   charges    for   extra  work 
arising    f r om .  .  . f a i  1  u r e    to    f am i 1 i a r i z e .  .  . c o n t r a c t 
documents    or    existing  conditions. 

Consequently,    the    contractor    relied,    at    his    peril,    on  the 

drawings    showing    only    exterior   work.      He    also    should  have 
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confirmed    that    the    windows    would    be    easily    removable    and  not 
embedded    in  concrete. 

With    respect    to    the    delay    for    the    grouting,    a    change  order 
was    approved    granting    the   Appellant    a    14    day    extension.  The 
Appellant    tetified    that    it    should    have    been    for   47    days,    not  14. 
This    claim   is    without   merit    as    the    Appellant    executed  and 
submitted    a    change    order    requsting    14   days    (Ex.    9).      If    it  had 
wanted   more    than    14   days    extension,    it    should   have    requested  more 
than    14   days    at    the    time    of   submission   of   the   change  order 
request  . 

In   addition,    there    is    no   evidence    to    support    the  assertion 
that    the    weather   caused    the   delay.      More    men   working   at    the  site 
would    have    lessened    the    amount    of   days    needed    for    painting.  The 
Appellant    testified    that    since    only    one    window   could   be    done    at  a 
time,    no   more   men  were    needed.      The   contract   does    not    state  that 
one    window   only   may   be    done    at    a    time.      Further,    if    the  Appellant 
had    started    the    job   before    the    first   month   and   half   of  the 
contract    had    elapsed,    it   might    have    finished    the    job    in    the  good 
weather.      As    to    the    rain    in    the    spring    of    1986,    no   evidence  was 
submitted    at    the    hearing    to    show    that    there    were    11    days  as 
alleged  . 

Finally,    the    only   valid    claim   that    the    Appellant    makes  is 
that    the    Respondent   miscalculated    the    days    with    respect    to  the 
assessment    of    liquidated    damages.      Liquidated    damages  were 
assessed    for    the    period    of   April    11,    1986    to   May    15,    1986.  As 
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April    11,    1986   became    the    194th   day    of    the    194   day  extension 
period,    it    should    not    have    been  counted. 

Accordingly,    so   much    of    the    Respondent's    decision  which 
imposed    liquidated    damages    in    the    amount    of   $4,9  50  representing 
33   days    at    $150.00    per   day    is  affirmed. 

So  ordered. 
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DECISION 


Pursuant   to  M.G.L.   c.30,    §  3  9  Q ,    the  Appellant    is  appealing 
the   denial   of   three   Change   Order  Requests   by    the  Respondent, 

Division   of  Capital   Planning   and  Operations. 

This   case   consists   of   three  claims. 
Claim   I   -   CP-9604   -   106'    additional   drainage  pipe 

The   evidence   on   this   claim  consists   of   six  documentary 
exhibits   and    the    testimony   of  Francis  Yalowchuk,    project  manager 
and    field    supervisor    for   Sciaba   Construction,    and   Robert  San 
Clemente,    the    project   manager    for  D.C.P.O.      Based    thereon,    I  find 
as    foil ows : 
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Findings    of  Fact 

1.  Sciaba   Construction  Corp.    was    the   General   Contractor  for 
Massachusetts   State   Project   M81-5,    Contract   #4  at    the  Walter  E. 
Fernald    State   School    in  Waltham,  MA. 

2.  On   August    19,    1985,    the    owner   (D.C.P.O.)   made    site  plan 
revision  #3    (Ex.    3)    calling    for   a  drainage    channel,    part    of  which 
included    one    hundred    feet    of    french   drain  (pipe). 

3.  The   Appellant   requested   an   addition    to   the  contract 
price    for    the    additional   work.      After   correspondence   over  a 
period   of   roughly   August    19,    1985    to  December   16,    1985,  between 
the   Appellant,   D.C.P.O.,    the   City   of  Waltham  and  the 

arthitec tural    firm   for  D.C.P.O.    the   Appellant's   change   order  was 
allowed    in   the    lump    sum   of  $15,133.10. 

4.  On   October    1,    1985,    D.C.P.O.   made    site   plan   revision  #4 
(Ex.    4)    amending    the    site   plan   so   as    to   add    106   additional  feet 
of    french  drain.      Thus    the    total   drainage    channel    of  206 

feet^   was    to  have   piping   rather   than   only   100   feet  thereof. 

5.  From   the    date    of   approximately   October    1,    1985,  D.C.P.O. 
was    aware    that   206   feet   of  drainage    pipe    as   opposed    to   100  feet 
would   be  required. 

6.  Sciaba   was    not    informed   of   the    addition   of   106   feet  of 
pipe   until    after    the    allowance   of   their   change    order    (Ex.  2). 

7.  Sciaba    filed   another   change    order   request    for  the 
additional    106    feet    of  pipe. 


*The  parties  have  stipulated  that  irrespective  of  distances  shown 
on  various  site  plan  revisions  the  distances  are  100'  of  pipe  for 
revision   number   3   and   206'    of   pipe    for   revision   number  4. 
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8.      D.C.P.O.    rejected    Sciaba's   change    order    request  which 
dealt   with    the    additional    106   feet   of  pipe. 
Conclusion 

The   Appellant's    position   is    that   because   D.C.P.O.  altered 
its   requirements    subsequent    to   the   Appellant's    initial  change 
order   that   the  Appellant    is   entitled    to  an  extra   for  that 
subsequent  alteration. 

D.C.P.O.    takes    the    position   that    the   Appellant    chose    to  make 
its   change   order   request    in   a    lump   sum   form   and    that  subsequent 
line    item  changes   such   as   actual    length   of   pipe   cannot   be  changed 
later. 

I    find   no  merit    in  D.C.P.O. 's   position.      D.C.P.O.    was  aware 
of   a   subsequent   modification.      The   evidence   demonstrates  that 
D.C.P.O.    did    not   make    Sciaba   aware   of   the   need    for  additional 
pipe. 

As   D.C.P.O.    received    the   benefit    of   the   additional    pipe  and 
has   no   defense   on    these    facts    to   a   claim  by    the   Appellant  for 
payment    of   the    same,    I   award    the   Appellant    its  requested 
$2,030.63. 

Claim   II   -   CP-9650   -   Broken   sprinkler  head 

The   evidence   on   this   claim  consists    of    four  documentary 
exhibits^   and    the    testimony    of   Francis   Yalowchuk   and  James 
Woodworth.      Based    thereon   I    find   as  follows: 


Exhibits    5   &   6   are    common   to   all    three  claims. 
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repair   or   replace   without    charge    to   the    owner,  any 
part    or   parts    of   the    fire   protection   system,  including 
the    labor   involved,   which    fails    during    the  guarantee 
period.      This   contractor   shall   be   held    responsible  for 
all   damages    resulting    from   such   a  failure. 

Absent    a   showing   by    the   Appellant    that    some   circumstance  has 
intervened    to   relieve    the   contractor   of   his  responsibilities 
under   the   quoted    section,    the   Appellant    is   not   entitled    to  extra 
compensation    for   damage   caused   by   parts   which   malfunction  within 
the    specified    one   year  period. 

Here   no   such   showing   has   been  made.      Mr.   Yalowchuk   had  his 
opinion   that   someone   other   than   Sciaba,   either  D.C.P.O.    or  the 
Department   of  Mental   Health,    was    responsible    for   the   damage  on 
the    theory    that   a    freeze   occurred  within   the   building   at   a  time 
when   the   Appellant   had   no   responsibility    for   heating    the  building 
While   Mr.    Yalowchuk  may  be    right   as    to   responsibility    for  heating 
the   building,    the  evidence    that   a   freeze   within   the  building 
actually   occurred    falls   short   of   that   sufficient   to  carry  the 
Appellant's   burden   of   proof.      This   claim  must    therefore  be 
denied  . 

Claim   III   -   CP-9760   -  Drywall  Repair 

The   evidence   on   this   claim  consists   of   seven   exhibits  (1-5 
pertinent    to   this   claim  only,    5   and   6   pertinent    to   all  three 
claims    and   exhibit    2   of  CP-9650),    plus    the    testimony    of  Francis 
Yalowchuk   and   Robert   Lydeard,    the   D.C.P.O.    resident   engineer  from 
March    14,    1986   to  July    1986.      Based    thereon,    I    find   as  follows: 
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Findings   of  Fact 

1.  A  Certificate    of   Use    and   Occupancy   was    issued  for 
Buildings   1-4  of   this   project   on  November  27,  1985. 

2.  Once    a   Certificate   of   Occupancy    is    issued  D.C.P.O. 
and/or    its   client    (Department    of  Mental   Health)  takes 
responsibility    for   heating   and   ventilating    the  subject 
building(s) . 

3.  During  March   1986,   Vincent   Weir   of  D.C.P.O.  informed 
Francis   Yalowchuk    that   drywall    in  Buildings    1-4  was   cracking  and 
that   at    some    locations    the    tape   was    peeling   at    the  drywall 
joints . 

4.  Francis  Yalowchuk   examined    the   buildings    in  question  and 
found  evidence   of   temperature   variations    in   excess   of  thirty 
(30°)   degrees    fahrenheit  between  daytime   and  nightime 
temperatures . 

5.  Temperature   variations    in  excess   of   thirty   (30°)  degrees 
fahrenheit   can   cause   cracking   and   peeling   of  drywall 

c  ons  t  rue  t  ion . 

6.  Francis   Yalowchuk    found   evidence   of    improper  ventilation 
and   excess   humidity   within   the    subject  buildings. 

7.  Excess   humidity   and    improper  ventilation   can  cause 
cracking   and    peeling   of  drywall  construction. 

8.  The   Appellant   was    ordered   by   D.C.P.O.    to    repair  the 
drywall    and   did    so  under  protest. 

9.  The   Appellant    submitted   Change    Order   35    requesting  an 
additional    $7,273.02    for   drywall  repair. 


Sciaba   Const.    Corp.  -  4   -  CP-9604  ,  96 50  ,  9760 

Findings    of  Fact 

1.  In  March   of   1986,    a   sprinkler   head    in   building   #  2  ,  which 
was   at    the    time   unoccupied,  burst. 

2.  The   Appellant   was    not    then  doing   any   work   in  the 
building. 

3.  A  Certificate   of  Occupancy    for  building  #2  had  been 
issued   on   November   27,    1985,    after  which   date    the   Appellant  no 
longer   had    responsibility    for   heating    the  building. 

4.  On   the   day   when   the   sprinkler  burst,    the   Fire  Pretection 
System  Guarantee   of   the   contract    (Ex.    6)   was    still    in  effect. 

5.  The   Appellant   caused   all   necessary   plumbing   and  drywall 
repairs    to  be   made   which   were   necessary  because   of   the  burst 
sprinkler. 

6.  The   Appellant's    project   manager    (Yalowchuk)    is   of  the 
opinion   that    the   heat    in   the   building    fell   below   the  necessary 
minimum  at    the    time    in  question  causing   a    freeze    in   the  sprinkler 
pipes  . 

7.  Mr.   Yalowchuk    found   no   other   evidence   of    freezing  within 
building   #2   at    the    time   of  his    inspection,   which  was  shortly 
after   receiving    the    report   of   the    sprinkler  break. 

Conclusion 

Under   the   Fire   Protection   System  Guarantee   2.17.1,  the 

Appellant   has    the    obligation    to   replace   defective    parts    for  one 

year.      That    section  provides: 

2.17.1        All    parts   of    the    installation   are    to  be 
guaranteed    in  writing   by    this   contractor    to   be  free 
from  defects    in   materials    and   workmanship    for    a  period 
of   one   year    from   the   date   of   written   acceptance   of  the 
entire    project   by    the    engineer.      The    contractor  shall 
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10.  Robert   Lydeard    recommended   against    approving    the  Change 
Orde  r . 

11.  At    the    time    of   recommending   against    the   Change  Order 
Mr.    Lydeard  mistakenly  believed    that    Section  09260   Part    1.6.2  of 
the   contract    required    the   Appellant    to   repair   the   drywall  damage, 
that    section  does   not    apply  here. 

12.  At    the    time   of   recommending   against    the    Change  Order 
Mr.   Lydeard   was    unaware    that    the   Certificte    of  Occupancy  had 

i  s  sued  . 
Cone  1  us  ion 

By   substantial   evidence    the   Appellant   has   proven   that    it  is 
much  more    likely    than   not    that    the   drywall   damage   was   not  its 
fault   nor    its    responsibility    to   repair.      Its   claim  of  $7,273.02 
is   all  owed . 
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DECISION 


Pursuant    to  M.G.L.    c.30,    §39Q,    the   Appellant,  Thomas 
O'Connor  &   Co.,    Inc.,    appealed   the  December   9,    1983  decision  of 
the   Respondent,   Division   of  Capital   Planning   and  Operations 
(D.C.P.O.)   denying    its   change   order   request   of  $25,474.64 
consisting   of  $4,673.64  for  extra   survey  work  and  $20,801.00  in 
delay   costs.      The   appeal   was    timely    filed.      A  hearing    on  the 
merits   of   the    appeal   was   commenced    on  April   24,    1984,    at  the 
offices   of   the   Division   of   Administrative   Law  Appeals,  One 
Ashburton   Place,   Boston,    Mass.    pursuant    to  M.G.L.    c.7,  §4H. 
Additional   days   of   hearing  were   held    on   September  8,    9,    and  30, 
1987.      The    parties    submitted   written   briefs   on   November    13,  1987 
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The   Appellant,    Thomas   O'Connor  &   Company,    Inc.,   was  the 
general   contractor   for   the   Massachusetts    State    Project  UA-76-2 
Contract   No.    4   for  Renovations   and   Improvements    to   the  Existing 
Coal    Fired   Plant,    University   of  Massachusetts    at   Amherst.    In  its 
capacity   as   general   contractor,    the   Appellant   was    responsible  for 
the    installation   and   erection   of   a   pollution   control  device  known 
as   a   "Baghouse."     The    purpose    of    the   Baghouse   was    to   filter  the 
particulate   emissions    of   the   University's    existing   coal  fired 
Steamboilers    in   order   to  bring    the   boilers    into   compliance  with 
the   Federal   Clean  Air  Act   of  1970.      In  accordance   with  the 
contract    the   Appellant  was    to  construct   a   foundation,   erect  the 
Baghouse    and    ready    the   Baghouse    for  operation. 

The   Appellant   contends    that    the    completion   date   of  the 
baghouse   was   96   days    after   the   originally   scheduled   date    and  that 
this   delay  was   caused   by    the  misinformation  provided   by  the 
Commonwealth.      Specifically   the  Appellant   contends    that  the 
Commonwealth   gave    inaccurate    information   regarding    the  existing 
underground   utilities   and   during    the   construction   process  it 
encountered   certain  unanticipated    subsurface   conditions.  These 
underground   conditions   necessitated   additional   probing  to 
relocate    the   pressure    injected    footings    (PIF)    and   accordingly  the 
grade   beams    had    to  be    redesigned   due    to   the   PIF  relocations. 

The    $25,474.64  which    the   Appellant    is    claiming    pursuant  to 
change    order   #5   consists   of   $20,801    for   delay   costs   and  $4,673.64 
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for   additional    probing.      The   Appellant    is   also   seeking  84* 
extension   days    for   the   completion   of   the  contract. 

The   Respondent   contends    that    the   Appellant    is   not  entitled 
to   this    amount   as    the   Appellant   was    required    to   probe    and  survey 
the   PIF   foundation   locations   as    part   of    the   contract.  According 
to   the   Respondent,    the   Appellant   underestimated    the    time  needed 
to   perform   the   probing   and   allocated    only    two   days    to  this 
function.      The   Respondent    noted    that    the   utility    locations  were 
"approximate"   and    that    information   provided    in   plans   was    to  be 
used   at    the   Appellant's    "own  risk." 

In   addition   the   Respondent   contends    that    the   Appellant  had 
been   compensated   under   the    terms    of   the   contract    for   extra  costs 
associated   with    foundation   change.      Moreover   the  Respondent 
claims    that    the   Appellant's   necessity   to  work   during    the  winter 
of   1984   resulted    from   its    failure    to  undertake    the    foundation  and 
other   baghouse   construction  work   in   a    timely  fashion. 

The  Appellant  called  the  following  witnesses:  William 
Parker,  an  engineer  with  D.C.P.O.  and  the  project  manager  of  the 
contract  in  question  and  Joseph  Vogei,  a  superintendent  with  the 
Thomas  O'Connor  Company  who  was  involved  with  the  piles  and  site 
work.  The  Respondent  called  the  following  witness:  James  Shea, 
the  D.C.P.O.  resident  engineer  for  the  University  of  Mass. 
Baghouse  Project. 


AThis  eighty-four  days 
pits  and  54  days  delay 
grade   beam  redesign. 


consists  of  30  days  needed  to  redesign  the 
due    to    resubmittal    and    authorization  for 
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Findings   of  Fact 

Based    on   the    testimony    and   evidence    provided,    I   find  that: 

1.  On  January   27,    1983,    the   Appellant   entered    into  a 
contract    for    the   erection   and   installation   of   a   Baghouse    at  the 
University   of  Massachusetts    at   Amherst.      Syska   &   Hennessey  was 
chosen   to  be    the   designer   of   the  contract. 

2.  The    purpose   of    the   Baghouse   was    to    filter  the 
particulate   emissions   of   the   existing   coal    fired   steam  boilers  in 
order   to  bring    these    boilers    into   compliance   with    the  Federal 
Clean  Air  Act   of  1970. 

3.  The    contract   which   was    to  be    completed   by   July   24,  1984, 
included   a    four  month  dead-time   window   in    the   winter   and  spring 
of  1983-1984. 

4.  The   Baghouse    foundation   consisted   of   three  components: 
Pressure    Injected   Footings    (PIFS),   Grade   Beams    and  Concrete 
Slab-on-Grade .      The   PIFS  were   piles  which  were    to  be  installed 
below   the   ground.      The   Grade   Beams   were   a   series    of  steel- 
reinforced   concrete   beams   which   would   be    formed   atop    the  PIFS. 
The   concrete    slab  was    then   to  be    poured   and    formed    on   top   of  the 
grade   beams.      The   Baghouse   was    to  be   erected    on   top   of   the  slab. 

5.  The   contract    included   plans    and    specifications  which 
included   a  detailed   description   of   the   contractor's  requirements 
for   probing,    surveying   and    identifying    subsurface    utilities  and 
other   obstructions    located    in    the   baghouse    foundation  area. 

6.  Addendum   26.05A    (Ex.    11)    of    the    contract    provides  in 
part  that: 
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"The  PIFs  are  to  be 
where  underground  piping 
vaults  are  in  place,  are 
and   must    not    be  damaged. 


installed  in   an  area 

,    conduits  and  concrete 

to    remain  in  operation 
ii 


7.      Addendum   26.05B    (Ex.    11)    of    the    contract    provides  that: 


"The    approximate    location   of  known  existing 
underground    services   are    indicated    on   the  drawings. 
The   Designer   does    not    guarantee    the    accuracy  of 
information   provided    on   utility    locations,    which  is 
made    available    to    the   Contractor    for   his  information 
to   be    used    at    his    own  risk." 


8.      Addendum   26.05C    (Ex.    11)    of    the   contract    provides  that: 


"The   contractor   shall   verify    that    the  installa- 
tion  of    the   PIFs    as    located   by    the   Drawings   will  not 
result    in   damage    to   the   existing   underground  services 
by    probing   or   excavation   to  accurately    locate  the 
existing   underground    services    relative    to  PIF  locations. 
Where    the    actual    location   of   existing   underground  services 
presents   an   obstruction    to   PIF   locations    shown    in  the 
Drawings    the    contractor   will    notify    the   Designer    of  the 
found   conditions    and    the   Designer   will    then  direct 
the   contractor   on   the    relocation   of   the    PIFs  affected. 


9.      Addendum  26.09C    (Ex.    11)    of   the   contract    provides  that: 


"The    contractor   shall   exercise    all   normal  pre- 
cautions   in    installing   PIFs.      Should   a   PIF  become 
filled   with   water   and/or   soil,    such   PIF   shall  be 
cleared.      The    lump    sum   and   unit    prices    of  the 
Proposal    shall    reflect    cost    for   contingencies  and 
normal   delays    in   starting    the   PIF   at    the  exact 
location   required,    resetting   PIFs   which   are  driven 
out    of  line." 


10.      The   contract    included    plans    and    specifications  which 
indicated    the   existence    of  underground    utilities   at    the  Baghouse 
foundation  site. 


11.      The    Appellant    was    not    required    by    the    contract  to 
perform   substantial    amounts    of    probing    at    locations    other  than 


those    designated  on 


the 


plans 


and  specifications. 
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12.  On  March   3,    1983,    a   pre-job   meeting  was   held   at    the  job 
During    that   meeting,    Mr.    Joseph   Vogel,    the   Appellant's  project 
manager   informed    the   Respondent    that    the   Appellant   would  commence 
site   work   on  March   8th   or   9th   and    installation   of   PIFs  would 
commence   on  March   14,  1983. 

13.  On  March   8,    1983,    the   Respondent    sent    the   Appellant  a 
written   notice    indicating    that    "work   at    the    site    is    to  commence 
within    ten    (10)    days    of    this    letter. ..NO   CHANGES   OR   EXTRAS    ARE  TO 
BE   COMMENCED   UNTIL   APPROVED    IN  WRITING    BY    THIS    DIVISION."  (Ex. 
14,    pg.  28). 

14.  On  March   8,    1983,    at   a   job   meeting   held   at    the    job  site 
attended   by    representatives   of   Syska   &   Hennessey,    and  the 
Respondent,    the   Appellant    announced    its    plans    to   probe    for  two 
days   prior   to   the    installation   of   the  PIfs. 

15.  On    that   date    the   Appellant   began   site   work   on  the 
project   which   consisted   of  stripping   the   surface   of  the 
construction   area   and    surveying    the    site    in   order    to  mark  the 
designated    locations    for    installation   of    the  PIFs. 

16.  Two   days    later,    on  March   10,    1983,    the   Appellant  began 
probing    for  PIF  locations. 

17.  As    soon   as    the    probing   began,    the   Appellant  discovered 
subsurface   conditions   which   differed    substantially   and  materially 
from   those    shown   on    the    plans    and    indicated    in   the  contract 
docume  nt  s . 

18.  The    proving    disclosed    obstructions    including  manhole 
vaults    and    utility    lines    in    a    number    of    the    PIF  locations. 
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19.  The    probing   also   disclosed   underground   utilities  in 
locations   contrary    to    those    indicated    on    the    plans    and  which 
would    interfere   with   the    installation   of   the  PIFs. 

20.  The   Appellant    immediately   notified    Syska   &  Hennessey, 
the   designer   of   the    subsurface   utilities    and   obstruction  and 
pursuant    to   Syska   &   Hennessey's    instructions,    the  Appellant 
continued    its    probing    to   provide    further  information. 

21.  On  March   24,    1983,    at   a   project   meeting,    the  Appellant 
and   Syska   &   Hennessey   exchanged    sketches   with    information   for  the 
relocation   of    the   PIF.      Syska   &   Hennessey   exchanged    sketches  with 
information    for   the    relocation   of   the   PIF.      Syska   &  Hennessey 
noted    that    the   PIF   relocation  was   change    order  work   but    that  they 
are   working   on    it   without    one    in   order   to  keep   the    project  on 
schedule    (Ex.    14,    pg .  50). 

22.  Syska   also   noted    that    the   Respondent    initially   had  a 
simpler   design   for   the    foundation  but    in   1982    it   decided    to   use  a 
caisson   system.      This   decision  was   made    to  cut   cost   and    it  was 
noted    that    there   might   be    an    interference    problem  with 
underground   utilities    (Ex.    14,    pg .  50). 

23.  The  Respondent  did  not  advise  the  Appellant  that  Syska 
&  Hennessey  had  warned  them  of  the  potential  risk  of  underground 
obstructions. 

24.  The   Respondent    also   never   informed    the   Appellant  that 
the    two    scheduled    days    of    probing   was  insufficient. 
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25.  Syska   &   Hennessey   contacted   Robinson  &  Fowler 
Associates,    the    structural   engineer    for   Syska    in   order    to  have 
them   redesign   the  foundation. 

26.  On  April   4,    1983,    the   Appellant    requested   an  extension 
of   time    for   the   contract   completion   date    "due    to   the   necessity  of 
redesign   of   the   pile    locations"   (Ex.    14,    pg.  65). 

27.  On   April    5,1983,    Syska   &   Hennessey    requested   a  change 
order    from   the   Respondent    for   additional    services    necessary  for 
the    redesign   of   the    foundation   systems    (Ex.    14,    pg .  9). 

28.  On  April    18,1983,    the   Respondent   agreed    that  "design 
and/or   relocation   of  utilities   was    required    to   resolve  the 
interference    problems    and   change    orders   would   be    issued  for 
changes    in   the    scope    of   work"   (Ex.    14,    pg .  72). 

29.  The   Respondent   never    informed    the   Appellant    that    it  was 
dissatisfied    or   that    there   were   any    problems   with    the  Appellant's 
scheduling   of    the    foundation  work   or  with    the   manner   that  the 
Appellant   was   working  with   Syska   and    the    structural   engineer  to 
overcome    the   unanticipated    underground  conditions. 

30.  The   Appellant   continued    probing   and    surveying  in 
preparation    for   the    installation   of   the  PIFs. 

31.  Due    to   the    obstructions   encountered   and    the  resultant 
redesign   of   the    foundation,    16   out    of   the    originally   scheduled  25 
PIFs   had    to  be    relocated   and   one    additional    PIF  had    to  be  added. 

32.  The   Respondent    also   authorized    the   Appellant    to  install 
four   more   PIFs    to    the  foundation. 
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33.  The   Respondent   approved   change   order  #1    in    the  amount 
of   $17,746   for   the    additional   PIF  work   (Ex.  19). 

34.  The   construction   of   the   PIFs   was    performed  between 
April    15-30,    1983,    approximately   one   month   later   than  originally 
planned   by    the  Appellant. 

35.  The   relocation  of   the   PIFs   required   the  Appellant  to 
alter   its    shop   drawings    to   reflect    the   new  grade   beam  design. 

36.  Initially   upon   discovering    the    obstructions,  the 
Appellant    instructed   its    subcontractor,    Aquadro  &   Cerruti,  to 
suspend   the   shop  drawing   process   pending   the   receipt   of  all 
information   concerning    the   PIF  relocations. 

37.  On  April   12,    1983,    upon   receipt   of   the   definite  PIF 
relocations   and   corresponding   grade   beam   redesign  information, 
the   Appellant    instructed   Aquadro  &   Cerruti    to   recommence    its  shop 
drawing  process. 

38.  The    shop   drawings   were   submitted   at    the   end   of  April 
and  approved   in  part   and   rejected   in  part   by   the   designer.  The 
Appellant    resubmitted    the    remaining   grade   beam  shop   drawings  at 
the   end   of  May  1983. 

39.  The   Respondent    approved   change   orders   #3   and   6  for 
$42,653.24   and   $17,905.62   respectively    for   relocation   changes  and 
alterations    to   the   grade  beams. 

40.  The   Appellant   did    not    receive    final    approval    of  the 
grade    beam  designs    until    the   middle    of   June    1983,    and    at  which 
time    it    authorized   Aquadro  &   Cerruti    to   order   the   manufacture  of 
the   grade   beam  reinforcing  bars. 
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41.  Excavation   of   the   baghouse    foundation,    forming  the 
grade   beams    and    pouring    the   concrete    slab    for    the    baghouse  was 
performed   between  July   6,    1983   through   September  27,    1983  (Ex. 
12)  . 

42.  The   completion   date    for   the   baghouse    foundation  was 
September  23,    98  days   after   originally   scheduled   by  the 
Appellant. 

43.  The   Appellant    continued    to  work   on   the    project  in 
the    fall   and  winter  of   1984  until    it   was   completed.  The 
Appellant   worked   on   the    project   during    the    four  month  dead  period 
in   the   winter   of  1984. 

Cone lus  ion 

The   Appellant   claims    that    it    is   entitled    to   compensation  for 
the    additional   costs    it    incurred   as   a   result   of   the   discovery  of 
unanticipated    subsurface    obstructions   which    impacted   greatly  on 
the   subsequent    installation  of   the   pressure    injected   footings  and 
the   grade   beams.      The   Appellant   contends    that   the  Respondent 
provided  misinformation   concerning    the    location   of   the  existing 
underground    relocation   and    that    as   a  direct    result    of  this 
misinformation,    16   of    the    scheduled   25   pressure    injected  footings 
had    to  be    relocated   and    the   grade   beams    had    to  be  redesigned. 

Under    the    terms    of   the   contract,    the   Appellant   was  required 
to   probe    only   at    and   around   certain   specified  locations. 
According    to   the   Appellant,    the    additional    probing   which  was 
required   as    a   result    of    the   discovery    of    the    subsurface  utility 
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conflicts   was   extra   to   the   contract    and   as    such    the  Appellant 
should   be   compensated    for   the   additional   costs    it  incurred. 

The   Appellant    acknowledges    that    the   contract  (Addendum 
26.05B   -   Exhibit    11)    provides    the   approximate    locations    of  the 
underground    location   of   the   existing   utilities   are    located   on  the 
drawings    and    that    the   designer   "does   not   guarantee    the  accuracy 
of   inf ormat  ion   provided   on   utility    locations,   which    is  made 
available    to   the   contractor    for   his    information   to  be   used   at  his 


own   risk. "      (Emphasis    supplied.)      However,    the   Appellant  notes 
that    in   the   case    of  Richardson   Electrical   Co.   v.    Peter   Francese  & 
Son ,    484   N.E.    2d    108    (1985)    the   Massachusetts   Appeals  Court 
considered    the   meaning   of   the   word   approximate    in   the  following 
contract    provision   "The    locations   of   all   utilities   are. ..to  be 
considered   as   approximate    insofar   as    size,    location   and  elevation 
are   concerned"   supra   at    111.      In   that   case    the   court   held  that 
the    term   "approximation  means   coming   close."     In  Muir  Brothers 
Co.   vs.    Sawyer  Construction  Company   Inc.,    104   N.E.    2d    160  (1952) 
the   Massachusetts   Supreme   Judicial    Court   held    that    the  word 
approximate    in  contract    terms   means   a   "reasonable  approximation", 
supra   at    162.      Thus    the   Appellant   notes    that   when   used  in 
contracts,    the   word   approximate   must   mean   a  sufficiently 
reasonable    approximation   for    the   parties    to   rely   on  the 
information  specified. 

With    respect    to   the   contract    provision   regarding  performance 
of  work   at    its   own   risk,    the   Appellant    argues    that    since  the 
Respondent   misrepresented    the   conditions    in   existence    at  the 
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construction   site,    such  misrepresentation   relieves    the  Appellant 

from   the   effect   of    the    above   disclaimer.      In   support   of  this 

position,    the   Appellant    relies    in   part   on    the   case    of  Glynn  v . 

City   of  Gloucester,    401    N.E.    2d   886    (1980).      In   that   case,  the 

court   states    in  part   at   page  891: 

"On  a   public   construction  contract,    if  actions 
or   requirements    of   the    public    agency  necessitate 
changes    in   the   work   as    it    progresses,  thereby 
causing    the   contractor   to   perform  extra   work  or 
incur   added   expense,    or    if    the   contractor  encounters 
materially   different   conditions    from   those  predicted 
by    the   plans,    specifications,    preliminary  borings  and 
estimates,    the    contractor  must    follow   the  procedures 
spelled   out    in   the   contract,    to   adjust   the   price  before 
unilaterally   accruing   expenses    to  be    pursued    later  on 
breach   of   contract   or  quantum  meruit    the  or ie s . . . The 
public   authority   is   expected   to   address    the  contractor's 
legitimate   problems    in   good    faith    in   an  effort  to 
formulate   an   adjustment    of   the   price   which  will 
equitably   compensate    the   contractor    for  bona  fide 
extras." 

The   Respondent   contends    that    the   Appellant's   claim  is 
without   merit    in   that    the   Appellant   was    required    to   probe  and 
survey    the   pressure    injected    footings    as   part    of    the  contract. 
Moreover   since,    as   Respondent   contends,    the   Appellant  under- 
estimated   the    time   necessary    to   probe    and    survey    the  PIF 
locations   as   required   by    the   contract,    it    is   not   entitled    to  any 
additional  compensation. 

The   Respondent    further   contends    that    the   Appellant  was 
compensated    for   extra   costs    associated   with    the    foundation  change 
and    that    the   delay    resulted    from   the   Appellant's    failure  to 
undertake    the    foundation   and    other   baghouse   construction  work  in 
a   timely    fashion.      The   Respondent   notes    that    specifically  the 
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Appellant   was   awarded   $17,746   for   additional   PIF  work,  (change 

order  #1)    $42,653.24   for   relocation   of   the   g rade   beams  (change 

order  #3)    and   $17,905.62   for   alterations    for   grade   beams.  Thus 

the   Respondent   contends    that    the   Appellant   was   well  compensated 

for   the   extra   costs    involved    in   relocating    the   PIFs   and  grade 

beams    and    for   alterations    in   the   design   of   the   grade  beams. 

After   reviewing    the   entire    record    in   this   matter  including 

the    testimony   and   documentary   evidence,    I   conclude    that  the 

Appellant    is   entitled    to   compensation   for   only    the   extra  costs 

that    it    incurred    for   the   additional    probing    that   was  necessitated 

by    the   discovery   of  unanticipated    subsurface    obstructions    at  the 

project    site.      However,    I   conclude    that    the   Appellant    is  not 

entitled    to   the    additional   compensation   requested    for   delay  costs 

with   respect    to   the    issue   of  probing  costs.      I  conclude    that  the 

contract    in  question   included   plans   and    specifications  which 

indicated   the   existence   of  underground   utilities   at    the  Baghouse 

foundation  site.      These   plans   also   set    forth   the    locations  at 

which   the   PIFs   were    to  be    installed   with   respect    to  the 

underground   utilities    (Exs.    14  &    17).      Under   the    terms   of  the 

contract    the   Appellant   had    to  verify    that    the    installation   of  the 

PIFs   as    located   by    the   drawings   would   not    result    in   damage    to  the 

existing   underground    services    relative    to   the   PIF  locations 

(Addendum  2   at   907    (Ex.  11). 

Addendum  26.05B   of    the   contract    provides  that: 
"The    approximate    location   of   known  existing 
underground   services   are    indicated    on  the 
drawings.      The   Designer   does   not  guarantee 
the    accuracy   of    information   provided  on 
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locations,  which  is  made  available  to  the 
contractor  for  his  information  to  be  used 
at   his    own  risk." 

Immediately   upon   commencing    the    probing,    the  Appellant 
discovered    subsurface   conditions   which   differed    substantially  and 
materially    from   those    shown   on   the    plans   and    indicated    in  the 
contract   documents.      These   unanticipated   conditions    resulted  in 
the    relocation   of    16   out    of   the   25   original    scheduled   PIFs  and 
the    installation   of    five    additional   PIFs.      Due    to    the  relocation 
of   the   PIFs,    the   grade   beams    had    to  be   extensively  redesigned 
including    the    resubmission   of  design  drawings   which  required 
a  pp  r ov  a  1  . 

Both   the    type   and   the   location  of  obstructions  encountered 
by    the   Appellant   differed   so  materially    from   the    plans  and 
specifications   provided   in   the   contract   that    the   contract  plans 
did   not   provide   a  "reasonable   approximation"   for   the   Appellant  to 
rely   on   in   the    performance   of   its   contract   obligation   to  probe 
for  underground   utilities,   Muir   Brothers,    supra   at  162. 

Although   the   Respondent   did   not   guarantee    the    accuracy  of 
the   utility   locations    provided,    the    information   provided    in  the 
contract    so  materially  differed    from   the   plans    and  specifications 
provided   as    to   negate    the   disclaimer  made   by    the   Respondent.  See 
Glynn  v.    City   of  Gloucester,    9  Mass.    App.    Ct.    454  (1980). 

The   Respondent    claims    that   although    the   Appellant  only 
allocated    two  days    for   probing,    the   appropriate    amount    of  time 
that    the   Appellant    should   have    scheduled    for   probing   was    ten  days. 
However   during    the    several    pre-job   meetings    held    in   early  March 
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of   1983,    during  which   the   upcoming   probing  was    reviewed,  the 
Respondent   never   gave    any    indication   to   the   Appellant    that  it 
considered    the    two   scheduled   days    of   probing    to  be  insufficient 
or    in   any   way    inadequate.      Nor   had    the   Respondent   ever  advised 
the   Appellant    that    Syska   &   Hennessey   had   warned    them   in  1982 
concerning    the    potential    problem   of  underground  obstructions. 

The   contract    plans   do   not    provide    for   the   Appellant  to 
perform   substantial    amounts   of   probing   at    locations   other  than 
those   designated   on   the    plans    and  specifications. 

In   light   of   the    foregoing   I   conclude    that    the  Appellant's 
schedule   of   two  days    for   probing  was   not  unreasonable.      Had  the 
Appellant   been   privy    to   the   warnings    issued    in   1982   by   Syska  & 
Hennessey   concerning   the   potential   risks   and   further  had  the 
Appellant  been  aware   that   the   locations   of   the   obstruction  were 
materially  different    than   those    listed   in   the   plans  and 
specifications,    then  more    likely   than  not    the   Appellant  would 
have    scheduled   more    time    for  probing. 

The   Appellant   has    requested    the   amount   of   $4,673.64   to  cover 

the   80   man   hours    of   additional    probing.      The   Appellant's  contract 

with   the   Respondent    (Ex.    11)    states   at   subsection  3A: 

"The    awarding   authority  may   order  the 
general   contractor    in  writing   to   suspend,  delay, 
or   interrupt    on   any   part    of   the   work    for  such 
period   of   time    as    it   may   determine    to  be  appro- 
priate   for   the    convenience   of   the  awarding 
authority;    provided   however,    that    if   there  is 
a   suspension,    delay   or    interruption    for   5   days  or 
more   due    to   a    failure    of   the   awarding  authority 
to   act   within    the    time    specified    in    this  contract, 
the    awarding   authority   shall   make    an  adjustment 
in   the   conduct    price    for   any    income    in   the  cost 
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of   performance   of   this  contract." 

In  the  present  case,  the  Appellant  was  clearly  subject  to  a 
"suspension,  delay  or  interruption  for  fifteen  days  or  more"  and 
as  such  an  "adjustment  in  the  contract  price  for  the  increase  in 
the  cost  of  performance"  i.e.  the  cost  of  probing  incurred  by  the 
Appellant  should  be  made.  Thus  I  conclude  that  the  Appellant  is 
entitled  to  compensation  in  the  amount  of  $4,673.64  for  extra 
prob  ing  . 

Upon   encountering    these   unanticipated   obstructions,  the 
Appellant   requested   and   was   granted   change    order   #1    in   the  amount 
of   $17,746    for   additional   PIF  work;    change    order  #3   in    the  amount 
of   $42,653.24   for   relocation   of  grade   beams    and   change    order  #6 
in   the   amount   of   $17,905.62   for   alterations    to  grade   beams.  Thus 
the  Respondent   awarded   in  excess   of  $80,000   to   the  Appellant 
concerning   differing    site   conditions    (emphasis  supplied). 

After   reviewing    the   extensive   testimony   and   evidence    in  this 
case,    I   conclude    that   change   order  #1   provided    the   Appellant  with 
the   compensation   for  which    it   was   contractually   entitled  for 
revisions    to   the    PIF   foundation   system.      The   Appellant  has 
requested   $20,801.00   for    its   extended    overhead   costs  including 
$18,000   for   supervision   and   $1,800   for    trailer   and    site  expenses 
(Ex.    10).      However,    I   conclude    that    any   additional  costs 
resultant    from   the   PIF   relocations    should   have   been   submitted  in 
conjunction  with   change    order   #1   and   not    in    the   current  change 
order.      Moreover,    the   contract    requires    that    the   Appellant,  as 
general   contractor,    supervise    the    work   while    the   construction  is 
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ongoing.      The   construction  work    that   was    performed   during  the 
window   period    in    the   winter   of   1984  was   contract   work    that  was 
required    to  be    performed.      Thus    the   Appellant   was    responsible  for 
supervising    this  work. 

It    is    therefore    ordered    that    the   Division   of  Capital 
Planning   and   Operations   compensate   Thomas   O'Connor   &   Co.,    Inc.  in 
accordance   with   state    project   UA-76-2   change   order   number   5  in 
the   amount   of   $4,673.64   for   extra   probing  work.      I    further  order 
that   D.C.P.O.    deny    the   claim  of   $20,801.00   in   delay   cost  under 
change    order   #5 . 

DIVISION   OF   ADMINISTRATIVE  LAW  APPEALS 

Joan   Freiman  Fink 
-Administrative  Magistrate 

JFF:kll 


DATED : 


COMMONWEALTH    OF  MASSACHUSETTS 

Suffolk,    ss.  Division    of  Administrative 

Law  Appeals 

Appealof:  * 


COLLE 


Ul  I' 


Fontaine   Brothers,  * 

Appellant  Docket    No.  CP-87-685 

v  .  * 

Captial    Planning    and  Operations, 
Respondent  0O0 

Appearance    for   Appellant:  James   Lasonde ,  Esq. 

P.O.    B  ox  446 

E.    Longmeadow,    MA  01028 

Appearance    for  Respondent:  Maureen  L.    Fox,  Esq. 

D . C. P. 0. 

One   Ashburton  Place 
Boston,    MA  02108 

Administrative   Magistrate:  Robert   E.    Tierney,  Esq. 

DECISION 

Pursuant    to   G.L.    c.    30,    §  3 9Q  ,    the    Appellant,  Fontaine 
Brothers,    is    appealing    the    decision   of    the    Respondent,  Division 
of   Capital    Planning   and   Operations    (D.C.P.O),    denying  Change 
Order   Request    Number   32   relative    to   Project    No.    EJ67-3  contract 
#22    for    the    STCC    Science    Building    at    Springfield,  Massachusetts. 
A  hearing  was   held   on  December    11,    1987   at    the    offices    of  the 
Division   of   Administrative   Law   Appeals,    One    Ashburton  Place, 
Boston,    pursuant    to  G.L.    c.    7,  §4H. 

Fontaine    Brothers    is    appealing    on    behalf   of  the 
subcontractor,    J.D.  Contracting. 

The    Appellant    claims    that    when    it    bid    on    this    project,  waste 
and    vent    lines   were    not    included    in    the    bid    documents.      Prior  to 
making   a   bid,    the    Appellant    examined    the    plans,    which    were  part 
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of    the   bid    documents.      The    Appellant   estimated    the  material 
needed    to   complete    the    job    and    the    labor    necessary    to    install  the 
material    and    submitted    its    bid.      The    parties    agree    that    the  pipe 
in   question   was    not    shown    on    the    bid  plans. 

The   Respondent    argues    that    this   was    a    lump    sum  contract  for 
a   complete    system.      The    floor    drains   were    shown    on    the    plans  and 
the    subcontractor   warrants    it   will   do   what    is    necessary  to 
complete    the    project.      The   waste    and   vent    pipe   were   necessary  to 
make    this    system  functional. 
Findings    of  Fact 

1.  The   Respondent    put    this    project    out    to  bid    in   May  of 
1985,   more    than   a   year   before    construction  was    to  begin. 

2.  The    plans    for    the    plumbing   work    involved    in    this  change 
order   did    not    include   waste    or   vent    pipes,    but    did    include  floor 
drains    (Exs.    4,    5,    6,    7,  8). 

3.  The   Appellant,    when   bidding    this    project,   measured  the 
pipe    and   other  material    from   the   drawing,    estimated    the    costs  of 
the    material    and    labor   before    submitting    its  bid. 

4.  During    the    summer    of    1986,    while    on    the    job,  the 
Appellant   became    aware    that    the    vent    and   waste    pipes    were    not  in 
the  drawing. 

5.  Upon   discovering    the    problem,    the    Appellant    called  Mr. 
James   McWalters,    the    designer    for   his    job,    and    explained  the 
deficiency    in    the    plans    and    the    necessary    work    to   do    the  job 
under  code. 
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6.  Mr.    McWalters    informed    the    Appellant    that    he    approved  the 
paper   work    for    a    change    order    and   would    submit    the    proposal  to 
the  architect. 

7.  The   Appellant   went    ahead   and   did    the    work  before 
receiving    a   denial    or    approval    from  D.C.P.O.    because    any   delay  at 
that    time   would    have    required    the    Appellant    to   go   back   and  break 
through    floors    and   walls    to   do    this  work. 

8.  Prior  to  the  project  going  out  for  bid,  the  designer,  his 
consultant  and  the  D.C.P.O.  reviewed  the  documents.  The  omission 
of    the    waste    and   vent    pipes   were    not  discovered. 

Conclusion 

The   Respondent    is    relying    on    the    terms    of    the    contract  in 
support    of    its    denial    of    this    change    order.      As    this    was    a  lump 
sum  contract    it    is    their    position    that    the    Appellant    is  compelled 
to   do   all    work   necessary    to   complete    the    project.      In    part  the 
D.C.P.O   relies    on    section   23-02,    Scope    of   Work,    sections    .1  and 
.2.      Section   23-02.2    states,    "The    work    to   be    done    under  this 
section    is    shown    on    drawings,"    ("A")    which    are    then    refered    to  by 
number.      The    drawings,    therefore,    become    in    part  the 
specifications    for    the  project. 

The   Respondent's    specifications    required    the    installation  of 
a    plumbing    system   according    to   code.      This    required   a    waste  and 
vent    system.      Bidders    were    asked    to    refer    to   drawings  to 
determine,    in    part,    the    scope    of    the    work    to   be    done.  The 
drawing   did    not    include    the    waste    and    vent    pipes    in  question, 
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despite    the    plans    being    reviewed    by    the    Respondent    or    its  agents 
on    three    occasions    prior    to   becoming    part    of    the    bid  package. 

The   Appellant    reviewed    the    specifications    and  understood 
what    the    project    involved.      The   Appellant,    in    putting    its  bid 
together,    used    the    plans    supplied    by    the   Respondent    to  determine 
the   material   needed    to   complete    the    project.      Based    in    part  on 
this    examination   of    the    plans,    the    Appellant    bid    the    project  and 
was    awarded    the    contract.      It    must   be    noted    that    the  Respondent 
in    its    "Information    to   Bidders"    form    ("A"),    requires  all 
prospective    bidders    to    submit    all    questions   with    regard    to,  in 
this   case,    the    plans    and    specifications    in  writing   at    least  ten 
working   days    prior    to   the   date    set    for   the    receipt   of  bids.  None 
of    the    prospective   bidders   questioned    the    missing    pipe    on  the 
plans.      No    addenda    was    issued    by    the   D.C.P.O.    prior    to    the  close 
of   the   bid    period  which   would    reflect    the   waste    and   vent    pipe  in 
question. 

What    we    have    is    a   mutual    mistake.      The   Respondent  believed 
its    plans    and    specifications   were    complete   when    this    project  was 
put    out    for   bid.      The    Appellant    believed    the    plans  and 
specifications   were   complete   when    its   bid  was    presented.  Because 
the    pipe    and    other   materials    were    not    on    the    plans,    this    cost  and 
the   cost    of    the    labor   necessary    to    install    these   materials  was 
not   made    part    of    the    bid.      Such    a   mutual    mistake    requires  the 
reformation   of    the    contract.      The    AppeLlant    is    entitled    to  be 
compensated    for    the    additional    material    and    labor    required    by  the 
Respondent . 
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Therefore,    it    is    ordered    that    the    Division   of  Capital 
Planning    and    Operations    compensate    the    Appellant    in  accordance 
with    project    EJ67-3,    contract    #2  2,    Change   Order    number  32. 
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Division   of   Capital  Planning 
and   Ope  rations 
One    Ashburton  Place 
Boston,    MA  02108 

Robert    E.    Tierney,  Esq. 

DECISION 


Pursuant    to  M.G.L.    c.30,    §39Q,    the   Appellant,  Saturn 
Construction  Co.,    Inc.    (Saturn)    is    appealing    the   decision   of  the 
Respondent,   Division   of  Capital   Planning   and  Operations 
(D.C.P.O.)    denying   Change    Order   Request    Number   30   relative  to 
Project    No.    EJ    71-2   contract   #4   for    the    New   Campus,  Roxbury 
Community   College,    Roxbury,    MA.      A   hearing   was    held    on  September 
16,    17,    and    18,    1987   at    the    offices    of   the   Division  of 
Administrative   Law   Appeals,    One   Ashburton   Place,    Boston,  pursuant 
to   G.L.    c . 7 ,  §4H. 

Briefs    and    reply   briefs    were    finally    received    by  this 
Division   on   November    16,  1987. 
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By    agreement    of    the    parties,    docket    numbers  CP-87-003, 
87-004,    87-176,    and   87-501   were   consolidated   with   CP-9525  for 
hearing    purposes.      The    parties    stipulated    that    this  decision 
would   be    limited    to   whether    Saturn    is    entitled    to   an  additional 
extension   of    time    and    if    so    to   what    extent.      If   additional  time 
is   warranted    then   this   decision    is    to   address   whether   or  not 
Saturn    is    entitled    to   additional    compensation    as    a    result    of  that 
extension.      Finally,    is    the   D.C.P.O.    liable    for   winter    heat  and 
protection.      These    issues    having   been   decided,    the   matter  will, 
if   necessary,    be    remanded    to   the   D.C.P.O.    for   a  determination  of 
money  damages. 
Findings    of  Fact 

Based    on   the    testimony   of  Richard   Pyne ,    Project   Manager  for 
Saturn;    Richard   Geller   of   Tri   Tech   and    Saturn's   managment  and 
oversite   consultant;    Edward   J.    Ross,    Arc h i t e c t / Con s t rue t i on 
Administrator    for   Stull    &   Leo;    Frank   Piscitelli,    Chief  Resident 
Engineer,    D.C.P.O.;    Paul    Chroniack,    Project   Manager,    D.C.P.O  and 
the   exhibits   entered    into  evidence    (Exs.    1-19   and    items   A  through 
I   marked    for    identification),    I   make    the    following    findings  of 
fact: 

Auto   Body  Shop 

1.  Anthony    I.    Smith   was    the    record    owner   of    land    located  at 
85R   Centre    St.,    Roxbury,    MA.      This    land    is    part    of    the    site  for 
the    project    in  question. 

2.  On   August    1,    1985,    Smith   entered    into   a    purchase  and 
sale    agreement    with    the    Commonwealth   whereby    Smith   would  deiver 
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the    deed    to    the    property    on   August    26,    1985.      Time    was    of  the 
essence. 

3.  Smith    refused    to   convey    the    deed    and    the  Commonwealth 
brought    an   action   against   Smith    in   the    Superior  Court. 

4.  By    Order   of    the    Superior   Court,    Smith   was    given  until 
October   7,    1985    to  vacate    the  property. 

5.  Saturn,    the   general    contractor    for    the    project,  received 
a   Notice    to   Proceed    on   August    21,  1985. 

6.  Very    litle   work  was   done    on    the    site    for    the  period 
August   21,    1985    through   October   7,    1985,    (Testimony    and  Ex. 

1  0  )  .  1 

7.  Saturn   requested   and   received   a   48   day   time  extension 

due    to   the   delay    in   vacating    the   Auto   Body  Shop. 
Decision   on  Auto   Body  Shop 

The   Appellant   claims    that    its   entire   construction  schedule 
was    thrown   off  by    the    inability   of    the   D.C.P.O.    to    turn   over  the 
entire    site    on   August   28,    1985.      While    this   may  be    true    to  some 
extent,    Saturn   did   nothing   during    the   month   of   September  to 
lessen    the    impact.      In   the   minutes    of   Job   Meeting    (Ex.    10),  for 
September,    the   Appellant   was   questioned   as    to  why    it    had    not  come 
up   with    alternative    plans    until    the   Auto   Body    Shop    issue  was 
settled.      For   example,    as    of   September   26,    1985,    Saturn    had  not 


*It    should   be    noted    that    Saturn   at    a    point    in    time    refused  to 
comment    on    the    Job   Meeting   Minutes    as    in    their   opinion    they  were 
biased.      This   was    not    shown    to   be    true.      (Testimony    and  documents 
in  evidence.) 
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received    final    approval    for    rodent    control    with    regard    to  the 
demolition   work    to   be    done.      The    Appellant    has    failed    to    show  it 
is    entitled    to    a    further   extension    of    time    due    to    this  issue. 

Saturn   has    requested    an    equitable    adjustment    in    the  contract 
under   the    provisions    of  G.L.    c . 30    §  3  9  Q ,    because   of   this  delay. 
In   order   to  be   entitled    to   such   adjustment,    it    is    necessary  that 
the   Appellant    show   the   Respondent   was    responsible    for    the  delay. 
Here,    the    court    took    the   matter    out    of    the    hands    of    the  D.C.P.O 
and   allowed    Smith    to   remain   on   the    site   until   October   7,  1985. 
Any  delay   was    not   caused   by    the    actions    or    inaction   of  the 
Respondent.      Therefore,    Saturn    is    not   entitled    to  equitable 
adjustment    in    the   contract   due    to    the    inability   of   the  D.C.P.O. 
to  deliver   the   entire    site    on   August    26,  1985. 
Ledge   Rock   Removal,    Academic  Building 

The   contract    anticipated    that    ledge    rock  would   be  enountered 
on   the    site.      It   did    not    anticipate    the   extent   of    the    ledge  that 
was   discovered,    2500   cu.    yards   anticipated,    approximately  7,000 
cu.    yards  uncovered. 

The   D.C.P.O.    granted    Saturn    a   30   day   extension    for  ledge 
removal.      Saturn    is    seeking    an   equitable    adjustment    as    well  as 
140   day   extension   because    of   the    ledge  issue. 
Findings    of  Fact 

1.  On   October   23,    1985,    Saturn   encountered    ledge    rock  at 
the    rear   of    the    Academic    Building  site. 

2.  At    an   October   24,    1985    Job   Meeting    (Ex.    10),  Saturn 
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indicated    they   would    expose    all    of    the    ledge    and    determine  the 
quality   of   the  ledge. 

3.  At    the    October   24,    1985    Job   Meeting,    Saturn  indicated 
they   would    obtain    permits    to  blast. 

4.  At    an   October   31,    1985   Job   Meeting,    Stull    &   Leo  (S&L) 
Architects    for   the    project,    indicated    they   must    have    time  to 
consider    the    ledge    removal    proposal    (Ex.  10). 

5.  At   a   November   7,    1985   Job   Meeting,    S&L   disagreed  with 
Saturn's    figure    for    total   yardage    of    ledge    to  be  removed. 

6.  At    the    same   meeting    it    is   noted    that   D.C.P.O.    put  the 
neighboring   residences    on   notice    regarding    the   excavation  and 
blasting   of   the    ledge    (Ex.  10). 

7.  At    a   November    13,    1985   Job   Meeting,    the  D.C.P.O. 
provided   copies   of   an   Order    to   Proceed    for    ledge    removal  (Ex. 
10)  . 

8.  The   Appellant's    sub   contractor,    Wi 1 1 -Web s t e r ,  began 
ledge    removal    on   November    18,  1985. 

9.  At   a   November   21,    1985   Job   Meeting,    it   was    noted  that 
Saturn  was   using   a   Ram  Hoe    to  break   up    the    ledge    and    then  process 
it    through   a   stone   crusher    (Ex.  10). 

10.  At  the  same  meeting,  Saturn  indicated  it  was  actively 
pursuing  blasting  and  planned  to  remove  1300  yards  of  ledge  per 
week  . 

11.  At    a   Job   Meeting    on   December    30,    1985,    Saturn   was  still 
processing    the    rock    through    the    rock    crusher    and    indicated  the 
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ledge    removal    would    be    complete    within    two   weeks.      Blasting  was 
to  begin. 

12.  At    a   Job   Meeting    on   January    9,    1986    (Ex.    10),  Saturn 
indicated   blasting  would   begin   on   January   10,  1986. 

13.  Blasting   did    not   begin   until    January    13,  1986. 

14.  Will-Webster  would   drill    the    blasting   holes    and  then 
call    in   the   blasting    sub   contractor,    resulting    in   delays    in  the 
process . 

15.  As    of    the   February   6,    1986   Job   Meeting    (Ex.    10),  there 
remained    1500   to   2000   yards    of    ledge    to  be  removed. 

16.  Will-Webster  was   bringing  material    from   other  projects 
onto   this    site   and    processing    it    through    its    rock   crusher  and 
trucking    some    of    the    processed   material    off    site.      S&L  questioned 
this    procedure    at    several    job  meetings    (Ex.  10). 

17.  During    the    ledge    removal    process,    the   Appellant  and 
Will-Webster   were   concerned   with    the   unit   price    for    ledge  removal 
as   contained    in    the   contract,    $25/yard   and  $40/yard. 

18.  On   or   about   March   17,    1986,    the    ledge    rock    from  the 
site    of   the   Academic   Building   was  removed. 

19.  At    Saturn's    direction,    Will-Webster   did   not   keep  time 
and   material    slips    on    the    ledge    removal    as    required    by  the 
contract . 

20.  Pyne    testified    that    it   was    cheaper    to   operate    the  rock 
crusher   on    the    site,    despite    having    to    recut    the    rocks  before 
processing    them,    than    transporting    the    ledge    rock    off    the  site. 
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Decision 

When   the   extent    of    the   undisclosed    ledge   was   discovered,  the 
Appellant    and    its    sub   contractor,    W i 1 1 - We b s t e r ,    were  concerned 
about    the   contract    price    for   removal    of    the    ledge    rock.  They 
sought   direction    from  S&L   as    to   how   they   could    remove    the  ledge 
at    the    contract    price.      S&L   did    not    respond.      D.C.P.O.,  however, 
issued    an   Order    to   Proceed    on   November    13,    1985,    clearly  within 
the    thirty  days    allowed   by    the    contract    and   within  fifteen 
working   days.      Saturn    is    therefore    not   entitled    to    an  equitable 
adjustment    to   the    contract,    beyond    the    new  unit   prices  already 
negotiated   by    the  parties. 

As    to   an   extension   of   time,   D.C.P.O.    was   concerned   about  the 
method   of    ledge    removal   by    the   contractor.      From   the  evidence 
submitted,    they    had    good    reason.      Saturn,    at    the  hearing, 
testified    that    they   chose   not    to   blast   because   of   concern    for  the 
safety   of   the   neighbors.      However,    at    an   October   24,    1985  Job 
Meeting    (Ex.    10),    Saturn    indicated    that    they   would    provide,  not 
only   certified   drawings    and   evaluations,    but    permits    to  blast. 
Several   more    references    to   blasting    the    ledge    occurred    in    the  Job 
Meeting  minutes    of   November   and   December.      In   fact,    at  the 
meeting    of   December   30,    1985,    Saturn    indicated    they    had  the 
necessary   permits    to   blast.      At    the    same    meeting,    S&L    noted  they 
were    informed    by    the   Department    of    Public    Safety    that    the  permits 
were    not    issued.      The    permits    were    finally    issued    in   January  of 
1986,    more    than    two   months    after    Saturn    indicated    they  applied 
for    the  permits. 
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Following    the    blasting    permits    being    issued,    Saturn  and 
Will-Webster   employed   an    ineffective    and    time   consuming   method  of 
blasting   and    ledge    removal.      Will-Webster   would    drill  the 
blasting   holes    and    then   call    the    subcontractors,    often  resulting 
in   a   delay    of    several   days.      The    Appellant    also   operated    a  rock 
crusher   on    the    site.      This   meant    that    the    ledge    rock   once  removed 
had    to  be   broken   up   again   before    it   could   be    processed    in  the 
crusher.      Saturn   argues    that    this    was    necesary   because    it  allowed 
them   to   have    suitable    fill    available   at    the    site,    clearly  their 
decision  alone. 

Early    in   the    ledge    removal    process,    Saturn   indicated  they 
could    remove    approximately   1200   yards   of   ledge    per   week.  This 
meant    it   would    take    a    little   more    than   six   weeks    to   remove  the 
more    than   7,000  yards   of    ledge    rock.      No   one    thought    this   was  an 
unreasonable    amount    of   time.      Therefore,    taking  into 
consideration   unforseen   delays,    Saturn   is   entitled    to  an 
additional    fifteen   day   extension  of   time    only,    with   regard    to  the 
Academic  Building. 
Ledge   Removal    Service  Road 
Findings    of  Fact 

1.  In   September    of    1986,    additional    ledge    rock  was 
discovered   at    the    service   drive    and    retaining  wall  site. 

2.  On   September    18,    1986,   D.C.P.O.    gave    the  Appellant 
Authorization    to  Proceed. 

3.  The    parties    negotiated    a    change    in    the    unit    price  for 
ledge    rock  removal. 
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Decision 

The   Appellant    submitted    a    change    order    for    the    removal  of 
this    ledge    rock.      The    change    order   was    approved    and  subsequently 
an   agreement   was   entered    into  by    the    parties   with    regard    to  a 
change    in    the    unit    price    for    such   work.      The   Appellant    has  failed 
to    introduce    evidence    which   would    prove    that    this   work  impacted 
Saturns  1    schedule.      Saturn   was    properly   compensated    pursuant  to 
the    contract    and    its    request    for    a   six   day    time    extension  is 
denied . 

Winter   Heat   and   Protection  1985-1986 

Although   a   change    order   has    not   been    filed    for  winter  heat 
and   protection   for   the    peirod    1985-1986,    the    parties    agree  that 

such   an   order   will   be    forthcoming.      In   any   event,    despite  being 
told    that    if   they   wished    such   a   change   order    to  be    considered,  it 
would   be   necessary    to   comply   with    the    terms    of   the  contract, 
Article   VI   -   Changes    in   Work   section   3,    and    submit   daily    time  and 
material    statements,    "with    the   Resident    Engineer,    the  Designer 
and    the    Office"    (see    job   meeting   minutes   January   30,    1986  (Ex. 
10)).      Saturn    failed    to   comply   with    this    provision   of  the 
contract.      Therefore,    "his   claim   for   such   compensation   shall  be 
forfeited    and    invalid;    and    he    shall    not   be    entitled    to    payment  on 
account   of   any    such   work   or   damage"    (Article   VI    sec    3(b)).  As 
the   D.C.P.O.    has    not    waived    or   excused    compliance    with    the  terms 
of    the    contract    and    has    not   breached    the    contract,    then  without 
the    necessary   documentation,    Saturn    is    not    entitled    to  be 
compensated    for   winter   heat    and    protection    for    the  period 
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1985-1986.      (See   Glynn  v.    City   of  Gloucester   401    N.E.    2d  886 
(1980),    Glynn   v.    City    of   Gloucester   21    Mass.    App.    390,487    N.E.  2d 
230  (1986). 

Steel    Erection   and   Light   Gauge    Metal  Framing 
Findings    of  Fact 

1.  At    a    job   meeting    on   December    5,    1985,    Saturn  indicated, 
"they    are    on    their   own    schedule    and    intend    on    standing  structural 
steel    on   January    2,    1986."    (Ex.  10) 

2.  At    a    job   meeting    on   December   30,    1985,    Saturn  indicated 
that,    "the   Administration   Building   was    ready    for    steel    and  the 
Student   Center   will   be    ready   January    10,    1986."     Steel   work  was 
to   start   January    17,    1986    (Ex.  10). 

3.  At    a    job   meeting    on   January    9,    1986,    Saturn  indicated 
the    steel    for   the   Administration   Building   and   Student   Center  was 
available    (Ex.  10). 

4.  By    the    January    16,    1986    job   meeting,    Saturn   had    all  the 
steel    fabricated    for    the    Administration   Building    and  Student 
Center    (Ex .    10 ) . 

5.  Job   Meeting  minutes    for   February   6,    1986,    note  that 
structural    steel    was    unloaded    for    the   Administration  Building 
with   erection    to   begin    on   February    7,    1986.      February    17,  1986 
was    the   date    set    for   raising    steel    at    the    Student   Center  (Ex.10). 

6.  At    a   March    7,    1986    Job   Meeting,    Saturn,    when   asked  about 
the    slowing   of   progress    at    the   Administration  Building, 
"explained    that    there    was    a    problem   with   welding  equipment. 
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Also,    the   erecting    contractor    is    making    an   effort    to   get  more 
qualified   welders    on    the    job."    (Ex.  10) 

7.  The   Job   Meeting   minutes    for   March    13,    1986  indicate 
that,    "the   erection   of   structural    steel    is    progressing  very 
well."   (Ex.  10) 

8.  At    the   Job   Meeting   of  March   27,    1986,    Saturn  indicated 
it   would   begin   structural    steel    at    the   Academic   Building    by  April 
7,  1986. 

9.  The   minutes    for   the   Job   Meeting   of   April   3,    1986  state 
Saturn  will    start   erection   of   structural    steel   at    the  Academic 
Building   on  April    14,    1986    (Ex.  10). 

10.  Saturn's    subcontractor    for    light    gauge    metal  framing 

(LGMF)   was    terminated    shortly   before    this   work  was    to  begin. 

11.  Saturn  decided    to   do   this   work    themselves   but   wished  to 
modify    the  plans. 

12.  By    letter   of  April   28,    1986,   D.C.P.O.    notified  Saturn 
that    they   were   waiting    for    the    opinions   of    their   engineers  in 
writing   before   deciding   on   design   changes    for    the   LGMF    (Ex.  7). 

13.  At    a   May    L,    1986   Job   Meeting,    Saturn   again  requested 
that    the   LGMF   system  be    substantially   modified.      They  were 
informed    that    S&L  engineers    had    rejected    shop   drawings   on  two 
occasions   and   because    of   the   magnitude    of   such   changes,    a  study 
and    recommendation   would    have    to   be    made    (Ex.  10). 

14.  At    a   May    15,    1986   Job   Meeting,    it   was    noted    that  Saturn 
had    submitted    product    literature,    but    not    shop  drawings 
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explaining   how    the    system    (LGMF)    would    be    installed.      Saturn  had 
began    installing    the    framing,    but    at    their    own    risk    (Ex.  10). 

15.      It    is    noted    in    the   minutes    of    the   June    12,    1986  Job 
Meeting    that    Saturn   had   eleven    (11)    carpenters   working   on  LGMF  to 
accelerate    progress    (Ex.  10). 
Decision 

Saturn  would    set   dates   when  work  was    to  be    performed  and 
then    the    next    week    give    another   date,    after   changing    the  start 
date    for   work    to   begin    three    or   more    times.      To    their  credit, 
they   hired   Tri   Tech   Planning   Consultants    to  develop   a  CPM 
(critical    path   method)    schedule    for   the    project.      This  apparently 
was    of    some    help    following    its    implementation    in    the    late  summer 
of  1986. 

However,    the   contract    for   this    project,    under  Supplementary 

Conditions    1.01B  states: 

B.      Construction  Sequence: 

1.      Work    shall   be    performed    concurrently    in  each 
building.      The  General   Contractor   and  each 
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2.      The    Contractor   shall    commence    and    shall  maintain 

a   sufficient   work    force    at    all    times    to  ensure 

the    phased    completion   of    the    project    in  accord- 
ance  with    the    following  shedule. 

As    to   paragraph    1,    the   key   words    are    "concurrently    in  each 

building."      The    D.C.P.O.    has    interpreted    this    to   mean    that  work 

should    have    been   continually   underway    in   all    the    buildings  and 
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not    have    a   crew    in    just    one   building    performing    a    task    that  could 
have    been    performed    in    several   buildings    if    the   work    force  was 
sufficient . 

The   Appellant,    through  Mr.   Gel  ler   has    stated    that   unless  the 
buildings   were    identical    the   work   could   not   be   done   as  described 
by    the   D.C.P.O.      Instead,    Saturn   used    a    "crew   flow"  method.  That 
is,    the   crew  moved    from  one   building    to  another. 

I    find    the   words,    "concurrently    in   each   building"    to  be 
unambiguous    and    not    a    term   of   art    in    the    construction  trade. 
Saturn   either   had    trouble   marshalling   an   adequate   work    force  to 
work    the   buildings    concurrently,    or    just   decided    not    to  follow 
the    terms    of    the   contract.      For   whatever   reasons,    both  the 
structural    steel    and   LGMF   were    not    installed    concurrently.  In 
fact,    the   product   was    not   delivered    to    the    site    to  be  installed 
concurrently . 

In  any   event,    the   Job   Meeting  minutes    (Ex.    10)    cite    a  number 
of   problems   with    the   erection  of   the    structural    steel;  requiring 
corrective   action    further   delaying    the    process.      As    to   the  LGMF 
Saturn   decided    to   do    this    work    itself    ater    the    termination   of  the 
original    sub   contractor.      This   caused    several    problems.  One, 
Saturn   had    to   gather   a   work   crew    to    install    the    forms.  Two, 
Saturn   decided    to  modify    the   plans    for    the   LGMF.      This  caused 
additional   delays    as    it    was    necessary    that    the    proposal  be 
reviewed   before  approval. 
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For    the    above    reasons,    Saturn    is    not    entitled    to  an 
extension   of    time    or    an   equitable    adjustment    in    the    contract  for 
either   of    these  items. 
Masonry 

The   contract   calls    for   a    "Mock-up"   prior   to    the    start  of 
masonry   work.      Saturn   claims,    delays    in   S&L   approval    of  "Glazed 
Brick"   seriously    impeded    their   construction  sequence. 
Find  ings    of   Fac  t 

1.  In  December   of   1985,    Saturn   requested    S&L    to   approve  the 
brick   and  mortar    for   the  project. 

2.  On   February   24,    1986,    Saturn  wrote   S&L    indicating  they 
had    received    S&L    letter   dated   February    19,    1986  which  addressed 
the    "Glazed   Brick"    issue   and    objected    to   S&L   "delayed   handling  of 
our    timely   submittal"   (Ex.    14).      The    letter    fails    to   state  the 
S&L   had    raised   questions    as    to   the    submittal   by  Saturn. 

3.  On   March   6,    1986,    Saturn   wrote   D.C.P.O    requesting  a 
three   month   contract   extension   of    time   because    of   the   delay  in 
glazed   brick   selection    (Ex.  14). 

4.  At   a  March    13,    1986   Job   Meeting,    S&L    indicated  color 
selections   had   been  made.      Saturn,    "noted    that   with  these 
approvals    in   hand    Saturn   will    not    allow   this    issue    to   delay  them" 
(Ex  .    10  )  . 

5.  D.C.P.O.    agreed    to   allow   Saturn    to    submit    a  mock-up 
panel    that   did    not    include    all    the    glazed    brick  required. 

6.  At    the    Job   Meeting    of   April    10,    1986,    Saturn  indicated 
they    would    start    the    mock-up    on   Monday,    April    13    (Ex.  10). 


Saturn    Const.    Co.  -    15    -  CP-9525 

7  .      At    an   April    17,    1986   meeting    the    mock-up   was    put    on  hold 
until    Saturn    received    approval    on    the    metal    stud    back    up  system 
(Ex  .    10 )  . 

8.  On  April   24,    1986,    Saturn    installed    the  concrete 
flooring    for    the   mock-up.      The    above   ground   mock-up   was  to 
commence   by    the   middle    of   May    (Meeting    of   May    1,    1986    (Ex.  10). 

9.  At    the   meeting   of  June    12,    1986,    Saturn    indicated  the 
mock-up   was    to    start    June    13,    1986    (Ex.  10). 

10.  In   the   June    17,    1986   Job  Meeting  minutes    it    is  noted 
that    the   mock-up   scheduled    to  be   constructed    in  mid   March   had  not 
started    (Ex.    10) . 

11.  The   Job   Meeting  minutes    for  July   3,    1986,    indicate  that 
the   mock-up   had   not   been   started    and   expressed   concern   that  this 
will    result    in    the   masonry   work   occuring    in    the   winter    (Ex.  10). 

12.  At    a   Job   Meeting   on   August    8,    1986,    S&L   distributed  a 
report    indicating    that    the   mock-up,    completed    at    the    end    of  July, 
was   unacceptable    (Ex.  10). 

13.  On   August    21,    1986,    the   mock-up   was  conditionally 
accepted    (Ex .    10 ) . 

14.  On  August    22,    1986,    Saturn   began   brick   work    on  the 
Administration   Building    (Ex.  14). 

Decision 

On  March    13,    1986,    Saturn    indicated    that    with    the  "approval 
in   hand,"    they   would    not    allow    the    issue    of   brick    selection  to 
delay    them.      Yet    it    took    Saturn    over    five    months    to   construct  the 
mock-up,    which   was    necessary    prior    to    the    start    of   masonry  work. 
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Any   delays    were    of    Saturn's    own   making,    they    are    entitled  to 
nothing    on    this  issue. 

Winter   Heat    and    Protection    1986   &  1987 

As    this    issue    relates    to    the    steel,    LGMF,    and  Masonry 
question,    I    adopt    the    findings    of    facts   with    regard    to   each  of 
the   above    and    the   decisions   on  each   of   the  above. 

Any   delays    resulting    in   winter   heat    and   protection   were    as  a 
result    of    Saturn's    own    actions.      In    fact,    Mr.    Gel ler  testified 
that    Saturn  made    a   decision   to   slow  down   the   work    for   winter  of 
1986-1987.      Saturn    is   not   entitled    to   an   equitable    adjustment  for 
winter   heat    and   protection   for  1986-1987. 
Summary 

The    above    are    the    primary    issues    that    involve    Saturns'  claim 
for   a    further   extension   of   time   and/or   equitable    adjustment  in 
its   contract.      As   stated,    a  new  unit    price    for    ledge    rock  removal 
has   been   agreed    to   by    the    parties    and    is    not    part    of    this  action. 

The  late  delivery  of  the  site  to  Saturn  was  not  caused  by 
the  D.C.P.O.  Therefore  Saturn  is  entitled  to  the  extension  of 
time    already   granted   and    that  above. 

As    to    the    remainder   of    the    issues,    Saturn   has    failed  to 
prove    that   D.C.P.O.    acted    in   bad    faith   or  breached    the  contract, 
requiring    an   equitable  remedy. 

The   D.C.P.O   addressed   each    of    the    change    orders  presented 
and    took   appropriate    action.    Saturn   has    failed    to    prove    that  they 
were    entitled    to   more    than    they    received   with    the    exception  of 
the    additional    fifteen   days    awarded    for    the    ledge    rock  issue. 
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As    to    the   additional    overhead    related    to   Tri  Tech's 
employment,    Saturn    is    not    entitled    to    any.      While    I    admit,  it 
appears    Tri    Tech   efforts    have    assisted    Saturn    in    its  completion 
of   the    project,    the   employment   of   Tri   Tech   became    necessary   as  a 
result    of    Saturn's    inability    (or   unwillingness)    to   comply  with 
the    terms    of    the    contract.      Saturn   continually    failed    to   meet  its 
own   deadlines   as    to   the    start   of   the   various    phases    of  the 
construction.      Tri    Tech's    contribution    to   this    project    came    at  a 
time   when  most    of   the   damage   had   been   done.      Tri    Tech  may  have 
helped    Saturn   avoid    further   delays    through    its    own   actions  or 
inactions.      But    Saturn    is    not    entitled    to   any    additional  overhead 
because   of   its   employment   of   Tri  Tech. 

Saturn's   conduct    throughout    this    project    is    less  than 
commendable.      During    the    summer   of    1987,    Saturn   attempted  to 
negotiate   a   change    in   the   contract   price   holding    the  completion 
date    for   the   college  hostage. 

Saturn's   claim   that    the   D.C.P.O   is    "Guilty   of   Bad  Faith" 
(Post   Hearing  Memo)    is   without   justification.      One   can   not  say 
the    same    for    some    of    Saturn's  actions. 

So   Orde  red . 
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DECISION 


Pursuant    to  M.G.L.    c.30,    §39Q,    the   Appellant,  Sciaba 
Construction  Corporation,    appealed    three   decisions   of  the 
Respondent,   Division   of   Capital   Planning   and   Operations,  denying 
the    three   Change    Order   Requests.      Docket    No.    CP-8987   was  waived 
prior   to  hearing   by    the  Appellant. 
CP-8898 

This   Change   Order    is    a   request    for   an   additional  $5,391.48 
by    the   contractor   for   baseboard   heating    installation   and    the  tie 
in  of   the   new   to   the   old   baseboard   heating.      Except    for  the 
markups   by    the    subcontractor   and   general    contractor   the  parties 
agree    that    the   amounts    submitted    for   the   components    of    the  work 
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were    accurate   amounts.      The    parties    agree    that    the  subcontractor 
performed    the   work   under  protest. 

The    issue    is   whether   the   contractor    is   entitled    to   an  extra 
where    the    item  called    for   was   not   commercially   available  and 
therefore   had    to   be    specifically   manufactured.      A   second    issue  is 
whether   the   actual    length   of   piping   required  was    in   excess  of 
that   called    for    in   the    plans    and  specifications. 

The   Appellant's    position   is    that   where    the   contract  called 
for   the   contractor   to   match   the   existing  baseboard   heating  and 
such   a  match   was   commercially   unavailable,    the   contractor  is 
entitled    to   all   costs    occasioned   by    the  manufacture, 
installation,    and   attendant   costs    such   as    preparation  of 
drawings,    of   custom  materials.      The   contractor   also   submits  that 
while    the    specifications   call    for   twenty    feet   of   fin   tube    the  job 
actually   required    twenty-seven  feet. 

The    evidence    consists    of   eight   documentary   exhibits    plus  the 
testimony    of:      John   J.    Reardon,    a    consulting   mechanical  engineer; 
John  L.   Davies,    an   architect;    Charltes    T.    Beaupre,    a  project 
manager    for   part    of    the   job;    Gary  W.    Price,    a   mechanical  engineer 
for    the    subcontractor;    Ingrid   Price,    owner   of   the  subcontracting 
firm;    and   Paul   Scheipers    of   the   General  Contractor. 
Findings    of  Fact 

1.      The   mechanical    subcontractor    for   this  project, 
renovations   of   part   of   the    Saltonstall    State   Office   Building,  was 
I  &   R.    Mechanical,  Inc. 
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2.  Part    of    I   &    R's    responsibility    included    installation  of 
new   fin    tube    radiator   enclosures    whicb   would   match    the  existing 
fin   tube    radiator  enclosures. 

3.  The   commercially   available    fin    tube   enclosures   were  not 
acceptable    to   the   architect    as    they   didn't   match   the  existing. 

4.  As    far   as    the   architect   was   concerned,    it   was    the  shape 
of   the   cover  more    than   the   color  which  had    to  match    the  existing 

5.  The    subcontractor   agreed   under   protest    to   procure  and 
install   custom  built    fin   tube  enclosures. 

6.  The    fin    tube   enclosure   as    finally   approved   by  the 
architect   matched    the   existing    in   shape   but    not  color. 

7.  Plan  H-4   of    the   specifications   calls    for   "20   L.f.    -  New 
Baseboard   Radiation  Match   Existing  With   Both   Element  and 
Enclosure.      Tie    In   In   Series   With   Existing.    (No  Individual 
Control . " 

8.  Twenty-seven    feet    of   heating   element   with   enclosure  and 
insulation  had    to   be    actually    installed   by    I   &   R   as    opposed  to 
twenty  feet. 

Cone  1  us  ion 

Although   I   believe    the    subcontractor,    Ingrid   Price,    that  sh 
carried    in   her   bid    prices    for    installing   commercially  available 
fin   tube   enclosures,    I  have   before   me    neither   evidence  nor 
precedent    for   excusing   the   Appellant    from   the    obligation  to 
provide,    at    the   bid    price,    an   existing   enclosure   which  would 
match    the   existing.      Thus,    no  expenses    for   custom  manufacturing 
or   attendant   expenses    are    allowable.      Where    the    term  "match 


Sciaba   Const.   Corp.  -   4   -  CP-8988  ,  8824  , 

8987 

existing"    is    not   modified,    as    in   match   existing   color    or  some 
other  qualifying    language,    and   without   evidence    that    the  term 
"match   existing"   did   not    refer   to   all    aspects   of   the   job,    I  must 
conclude    that    the   new  was    to  match   the   old    in   all    respects  as 
much   as  possible. 

The    subcontractor   argues    that   match   only   means   as    close  as 
possible   with   commercially   available   material   as    opposed  to 
custom  manufacturing.      However,    no   evidence    of   custom  nor  legal 
precedent    for   such   a    theory   has   been   submitted   and   I   can  only 
conclude    that   having   bid    to  match   existing    the   Appellant   had  to 
bear   that  cost. 

However,  we  do  have  a  situation  where  seven  additional  feet 
were  required  over  the  specifications  and  for  that  the  Appellant 
is   entitled    to  compensation. 

In  exhibit   #1    there    is    a  breakdown    in   a   letter    from  I  &  R 
Mechanical   dated   April   30,    1985,    addressed    to   Sciaba  Construction 
Corp.    which   must    be    referred    to    in   order    to   calculate    the  proper 
reimbursement . 

For    items   #2    (Consultation   of  Mechanical   Engineer),  #9 
(Trucking)    and   #10    (Truck   expenses)    nothing    is    allowed   as  those 
costs    are    fixed   and  would   have   had    to   be    incurred    for  the 
original    twenty    feet  anyway. 

For    items    1,    4,    6,    7,    8   and    11    the   breakdown    is  apparently 
for   twenty-seven   feet    and    I   allow   seven   of    those    feet    at    a  factor 
of    .259.      The    total    shown    for    those    items    is   $2,343.08.  This 
multiplied   by    .259   is    $606.86   allowable  costs. 
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For   item   3    the    allowable   amount    is    seven   additional    feet  of 
$3.99/ft.    or   $27.93.      For    the   balance   of    item  #3   the  Appellant 
provided   no  evidence    that    they   were   occasioned    in  whole    or  part 
by   an   additional    seven  feet. 

For    item  #5    I   refer    to    the    Invoice    of   Atlantic  Insulation 
Corp.    in   Exhibit    1.      This    item   would    be    allowed    in    full    as    it  is 
for   material    required   but    not    shown   on   specifications.  However, 
in    the   amount    is    included    forty-two   not    twenty-seven   feet  of 
insulation   at    $1.86/ft.      Recalculating   by   adjusting  to 
twenty-seven   feet,    I   allow  $137.79. 

The    total   allowable   extra  before   Contractor's   markups  is 
thus    $772.58.      The  General   Contractor    is    entitled    to   a   7%  markup. 
Here,    one   of   the    items   was    supplied   by   the   General    (item  #8)  and 
of   that    I   allowed    .259   x  $800.00   =   $207.20.      This    amount  should 
be   excluded    from  markup.      Thus    the   markup   of   7%  will   be  on 
$565.38  or  $39.58. 

As    for    the    markup    for    I   &    R   of   20%    that    is    allowable    on  the 
total    of   $772.58   for  $154.52. 

The    total   allowable   extra    is  therefore: 

$772.58 
154.52 
39.58 
$966.68 

CP-8824 

The   evidence   on   this   Change   Order   consists    of  eleven 
documentary   exhibits   and    the    testimony   of   Richard   P.    Hurlihy,  a 
pipe    fitter    for   I  &   R  Mechanical,    Paul    Scheippers,    a  project 
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manager    for    the   General    Contractor,    Sciaba   Construction,    John  A. 
Reardon,    Jr.,    consulting   mechanical    enginner,    Charles   T.  Beaupre, 
project   manager    for  D.C.P.O.,    Ingrid   Price    the   owner   of  the 
subcontracting   corporation    I   &  R  Mechanical,    and   John  Davies, 
architect  . 

The    issue   here    is    whether   I   &    R  Mechanical   was  responsible 
for   replacing   a   water   coil   within   an   air   handling   unit  which 
malfunctioned   or   whether   I  &   R   is   entitled    to   an  extra  for 
replacing    the  same. 
Findings    of   Fac  t 

1.  I  &   R  Mechanical,    the   subcontractor    involved   here,  had 
occasion    to   have    one    of    its    employees    work   on    an   air  handling 
unit   at    the   project    in   question   on   January   6,    1984,    and   again  on 
February   23,    1984.      The   employee   was   Richard   P.  Hurlihy. 

2.  Mr.    Hurlihy    is    a    pipe    fitter.      On    the   occasions  he 
worked   on   the   unit    in   question   (ACU-1)   he   was   working   on  the 
water    lines   which   would    supply   water    to    the    coil    within  ACU-1. 

3.  After   completing   his   work    on   January   6,    1984,  Mr. 
Hurlihy   drained    the   system   and   left    the   drains   open   on  ACU-1. 

4.  After   completing   his   work   on   February   23,    1984,  Mr. 
Hurlihy    left    the   unit   empty   of   water   and    left    the   gauge  valves 
controlling  water    flow   in   a   closed  position. 

5.  During    the   winter   of    1984,    at    some    point    water  within 
the   coil    of   ACU-1    froze    and   damaged    the  coil. 

6.  The   damage    to    the   coil   was    discovered   when  water  was 
introduced    to   the   unit    in   the    fall    of  1984. 
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7.  At    the    time    of   discovery    of    the    damage    the  General 
Contractor  was    in   control    of    the    area   and    responsible  for 
heating    the  area. 

8.  At    the    likely    time    of   damage    to    the   coil    the  General 
Contractor  was    in   control    of    the    area   and    responsible    for  heating 
the  area. 

9.  I  &   R  Mechanical    replaced    the   coil   under   protest    at  an 
actual    cost,    excluding   subcontractor   or  general  contractor 
markups,    of  $10,182.84. 

10.  The  General  Contractor  submitted  a  Change  Order  request 
for  reimbursement  for  the  expenses  of  replacing  the  water  coil  in 
ACU-1    plus   attendant   other  costs. 

11.  D.C.P.O.    denied    the   Change   Order  request. 
Conclusion 

Although   I   &   R  Mechanical   was   not    at    fault   here,    which   I  say 
because   I   credit   Mr.    Hurlihy's    testimony,    that   doesn't   mean  that 
D.C.P.O.    has    to    pay    for    the    same    hardware  twice. 

As   between  D.C.P.O   and   Sciaba,    the   Appellant,    the  contract 

provisions   clearly   put    this   burden   on   the   General  Contractor. 

Article    IV   provides    in  part: 

6.      Defective   Materials    and   Rejection  Thereof. 

Materials    not   conforming    to   the   contract  documents 
shall   be    rejected   and    removed    from   the   work   by  the 
contractor.      No   rejected  material,    the   defects  of 
which   have   been   subsequently   corrected,    shall  be 
used   except   with   the    permission   of    the  Designer. 
Should    the   contractor    fail    to   remove   defective  material 
within   reasonable    time,    the   Designer   and/or   OFFICE  shall 
have    the   authority    to    remove   and    replace    the  defective 
material,    and    the    cost    of    such    removal    and  replacement 
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7.      Inspection  No  Bar    to   Subsequent  Rejection 
of  Work   and/or  Materials. 

The    inspection   of    the   work   shall   not    relieve  the 
contractor   of   any   of   his    obligations    to    fulfill  his 
contract    as    herein   prescribed,    and   defective  work 
shall   be   corrected.      Unsuitable   work  may  be  rejected, 
notwithstanding   that    such   work   and  materials    have  been 
previously   overlooked   or   misjudged   by    the   Designer  and 
accepted    for   payment.      If   the   work   or   any    part  thereof 
shall   be    found   defective   at    any    time   before    the  final 
acceptance   of   the   whole   work,    the   contractor  shall 
forthwith   make   good    such   defect    in   a  manner  satis- 
factory  to   the'Designer ,    and    if   any   material  brought 
upon   the   site    for   use    in    the   work,    or   selected    for  the 
same,    shall   be   condemned   by    the   Designer   as  unsuitable 
or   not    in   conformity   with   the   contract    requirements,  the 
contractor   shall    forthwith   remove    such   materials    from  the 
vicinity   of    the   work.      Nothing    in   this   contract    shall  be 
construed   as   vesting    in   the   contractor   any    right  of 
property   in   the   materials   used   after   they   have  been 
attached   or   affixed    to    the   work   or    the    soil;   but  all 
such   materials    shall,    upon  being   so   attached   or  affixed, 
become    the    property   of   the   Commonwealth.      Approvals  or 
determinations    of   acceptability   of   materials    by  the 
Designer   and/or   the   OFFICE   shall   not    in   any   way  be  con- 
strued   to   relieve    the   contractor   of    its    full  respon- 
sibilities   under    this  contract. 


Article    IX  provides: 

ARTICLE    IX   -   GENERAL  GUARANTY 

If   at    any    time   during    the    period   of    (1)   year  from 
the   date   of    the    final    acceptance   of    the   work  con- 
templated   in    the   contract,    as   determined   by  the 
OFFICE,    any    part    of    such   work    shall    in    the  discrection 
of    the    OFFICE   require    replacing    or    repairing,    or  damage 
to   other   property    of    the    Commonwealth    is    caused    by  any 
defect    in   the   work,    the   OFFICE  will   notify    the  contractor 
in   person   or   by   mail    to   make    the    required    repairs  or 
replacement   and    repair   such   damage.      If   the  contractor 
shall   neglect    to   commence    such    repairs    or  replacements 
to    the    satisfaction    to    the   OFFICE   within    ten    (10)  days 
from   the    date    of   giving    or   mailing    such    notice,  then 
the   OFFICE   may   employ    other    persons    to   make    the  same. 
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handling   unit   without    paying   extra    for   the  same. 

The   problem   for    the    subcontractor   here    is    that    it  was 
required    to   do   the   work   and   expend    funds,    to   remedy   a  problem 
which,    on   the   evidence   before   me   was    not   of    its   making.  The 
solution    for   I  &   R   Mechanical   may   well    lie    in   another    forum   in  an 
action  between    it    and    the   General   Contractor,  Sciaba 
Construction. 

The   Appellant's    theory,    that   water   must   have   been  introduced 
into   the   unit   by   an   employee   of   D.C. P.O.    is   merely  speculation. 
Absent    some   evidence,    I   must    conclude   as    I   have    that    the  decision 
to  deny    the   Change   Order   should   be  affirmed. 

So  Ordered. 


Robert   H.  Clewell 
Administrative  Magistrate 
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Division   of  Capital 
Planning   &  Operations, 
Respondent 

Appearance    for   Appellant:  Donald   A.    Sullivan,  President 

D.A.    Sullivan  &   Sons,  Inc. 
82-84  North  Street 
Northampton,    MA  01060 

Appearance    for   Respondent:  Richard   Zelinka,  Esq. 

Division   of   Capital  Planning 
&  Operations 
One   Ashburton  Place 
Boston,    MA  02108 

Administrative   Magistrate:  Sarah   H.    Luick,  Esq. 

DECISION 

Pursuant    to   G.L.    c.30,    §39Q,    the   Appellant,    D.A.    Sullivan  & 
Sons,    Inc.    (Sullivan   &    Sons),    is    appealing    the   November   27,  1987 
decision   of   the   Respondent,    Division   of   Capital   Planning  & 
Operations    (DCPO),    denying    its   change    order   request    of  $1,912,37 
for   aditional    costs    for  demolition   of   an   existing  concrete 
driveway   by   only    awarding   $562.50   because   DCPO   applied    unit  costs 
for   concrete    (Exs.    2    and   3).      The    appeal    was    timely    filed    (Ex.  1) 
A   pre-hearing   conference    was    held   January   22,    1988,    and    a  hearing 
was    held    February   24,    1988,    at    the    offices    of    the   Division  of 
Administrative   Law   Appeals,    One   Ashburton   Place,    Boston,  pursuant 
to  G.L.    c . 7 ,  §4H. 
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Various    documents    are    in   evidence    (Exs.    1-12).    Donald  A. 
Sullivan,    President    of    Sullivan   &    Sons    testified    for  the 
Appellant,    Charles    T.    Beaupre,    Jr.,    testified    for    the  Respondent. 

The    parties   do   not    dispute    that    additional   work,    outside  the 
contract    plans    or   specifications,    was    involved    in    the  demolition 
and    removal    of   a   driveway   under   a    layer   of   blacktop.      The  dispute 
between    the   parties    involves    the    imposition   of   unit    prices    to  the 
material   demolished    and    removed    in    the    computation   of  the 
additional   monies    awarded    to    the   Appellant.      The    parties  agreed 
the    relevant   contract    section   is   Section   02200,  Earthwork, 
specifically    3.2   under   Excavation   at    F.      The    parties    also  agreed 
that    7.5   cubic    yards    of   concrete    was    removed,    and    that    no  formal 
written    proposal   was    presented    for   approval    prior    to    the  work 
being   done   with   no    formal   written   approval    to   proceed  being 
issued    to   Sullivan   &    Sons.      Additionally,    Sullivan   &  Sons 
initially    requested   a    ten   day    extension    in   connection   with  this 
extra   work,    but    is    not    proceeding    on    this    claim,    having  been 
awarded    a    four   day   extension.      If   unit    pricing    is    not    applied  to 
Sullivan   &    Sons'    extra   costs,    DCPO  would    award    $886.66  plus 
overhead    and    profit    for    the    extra  work. 

Appellant    argues    that    the    application   of   unit    prices    to  the 
extra    work   was    never   discussed   with   Appellant    which    first  learned 
of    its    use    upon    receipt    of    the    opinion    of    the   Resident  Engineer 
following    the    submission    of    its    change    order    request.  Appellant 
contends    unit    pricing    is    not    applicable    to    solid    concrete    bed  as 
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was    found    under    the   blacktop   which    is    not    naturally  occurring 
material   but   man-made    concrete.      Appellant   maintains    that  the 
contract   defines    those   materials    subject    to   unit    pricing  as 
natural   materials    from   naturally    occurring   conditions    and  not 
man-made   concrete    at   Earthwork,  3.2(F)(1). 

Respondent    counters    that    the    definition    in  Earthwork, 
3.2(F)(1)    lists    typical   material    subject    to  unit    prices    and  does 
not   exclude   man-made   concrete   which   is   within    the   definition  of 
"rock-hard   cementitious    aggregate   deposits."     Respondent  argues 
nothing   within    (F)(1)    limits   coverage    to   natural   materials  from 
naturally    occurring   conditions.      Respondent    refers    to  other 
definitions   of   cementitious   and   concrete,    as   well    as  DCPO's 
instruction  bulletin    to   designers    on   standard    specifications,  to 
demonstrate    its    reasonableness    in   applying   unit   pricing  to 
Appellant's   claim.      Respondent    further   disputes   Appellant's  cost 
breakdown   as   excesive    and    inclusive   of  work   already   covered  by 
the   contract  specifications. 
Find  ings    of  Fact 

Based   on    the   evidence    presented   and    the  reasonable 
inferences   drawn    therefrom,    I   make    the    following    findings  of 
fact: 

1.      Sullivan   &    Sons    is    the   General    Contractor   on   Mass.  State 
Project   No.    EJ82-2,    Contract   No.    1.      Installation   and  Renovations 
To   Elevators,    Stairwells    and    Egresses,    Springfield  Technical 
Community   College,    Springfield,  MA. 
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2.  G i 1 1 e n-Kuhn-R id d 1 e    and   Gray,    Architects,    Inc.    ( GKRG )  is 
the   Designer    for    the    Project    (Ex.    10).      There   were    no   known  as 
built    drawings    on    the    original   buildings    and    other  structures. 

3.  The    contract    work   calls    for    additions    to   Building  #28 
including   outside    work    for   drainage    and    new  utilities.  Sullivan 

&    Son   had    to   excavate    at    a   blacktop    roadway.      Drawings    called  for 
tieing    footing    drains    to   go   around    the   Building    and    run    on  a 
parallel    line    to   a    road    or   drainway    to   a   catchbasin    about   60  feet 
a  way    (Ex.  10). 

4.  While   excavating    the   blacktop   Sullivan  &  Sons 
encountered    an    8    to    12    inch    thick    bituminous    concrete    bed  the 
length    of    the    whole    blacktop   driveway.      This   was    a   condition  not 
included   within    the    contract    specifications    or   drawings    and  was 
unexpected  (Stipulation). 

5.  The    condition   was    discussed    at    a   mid-August    1987  job 
meeting   which    included   GKRG,    DCPO   and    Sullivan   &    Sons.  Sullivan 
&    Sons   was   verbally    instructed    to   demolish   and    remove  the 
concrete,    and   was    informed    that    the    cost   would    be    considered  an 
extra   with    time    and   material    reports    kept.      No    further  discussion 
occurred    before    the    extra   work   was    done.      There    was    no  written 
direction   and    no   discussion   with   Sullivan   &    Sons    as    to   how  it 
would    be    paid    for    the    extra   work.      No   written    proposal    was  first 
called    for   by   GKRG   and    DCPO    for    approval    prior    to    the    work  being 
done  (Stipulation). 
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6.  Sullivan   &    Sons'    bid    included    removal,    trenching  and 
disposal   of   the   blacktop.      A   subcontractor   was    to   be    used    to  do 
the    trenching  work. 

7.  Blacktop   over   concrete    is    not    an   unusual    condition,  but 
the   concrete   driveway   would   be   expected    to   have   been   shown   on  the 
Plans   just   as    ledge    or   other  material   would   be   expected    to  have 
been   s  h  o wn . 

8.  On   this    Project    there   were    numerous   below  ground 
unforeseen   conditions    encountered   with   approximately   40  change 
orders    on    the   Project.      The   College   had   been   an   old   U.S.  Army 
Facility. 

9.  By    the    end    of   August    1987,    the    additional    work    to  remove 
the   concrete   had   been   accomplished.      7.5   cubic   yards    of  concrete 
was    removed    (Ex.    6;  Stipulation). 

10.  The   work    involved   breaking   up   the   blacktop    and  concrete 
underneath    involved    27   hours    of    labor    at    $18.58   per   hour    at  a 
cost    of   $501.66,    3£   days    of   use    of   a   compression    at    $60.00  per 
day    at    a   cost    of    $210.00   and   hoses,    drills    and    fuel    at    a    cost  of 
$175.00.      The    total    cost    was    $886.66    (Ex.    6;  Stipulation). 

11.  The   contract    called    for   approximately    18"    to  26"  of 
trenching   under    the   blacktop    in   connection  with    the  installation 
of   utilities    and    the    inbedding    of   drainage    piping    in   new  material 
at    Section   02200,    Earthwork,    3.2    Excavation,    P   and   Q    (Ex.  10). 
Expenses    of    use    of    a   backhoe,    truck    and    dump    fees    are  likely 
involved    in   accomplishing    this  work. 
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12.  In    performing    the    extra   work    of    removing    the  blacktop, 
about   2"    thick,    and    the   concrete    about   8"   to   12"   thick,  involved 
approximately    four   hours    of    a   backhoe    at    $65.00   per   hour    for  a 
total    of   $260.00,    eight    hours    of   a    truck   at   $32.00   per   hour    for  a 
total    of    $256.00,    and    dump    fees    of   $75.00    (Ex.  6). 

13.  All    of   Sullivan   &    Sons'    excavation   work   at    the  blacktop 
driveway   was    to   be    done    by    subcontracting   out    the  work. 

14.  Following    the   completion   of    the   extra   work,    Sullivan  & 
Sons    submitted    its    cost    breakdown    to   GRKG    for   approval.  The 
backhoe,    truck   and   dump    fee   costs   were   estimates   of   the  costs 
attributable    solely    to    the    removal    of    the    concrete    from    the  site, 
and   were    produced    by    Sullivan   &    Sons'    on    site    supervisor.  The 
total   cost   of   the   extra   work  was    presented   as    $1,477.66.  With 
overhead,    profit,    insurance    and   bond   costs    added    in,    the  total 
was    $1,912.37    (Ex.    6) . 

15.  In    presenting    its    claim,    Sullivan   &    Sons    did    not  submit 
time    and   materials'    records    or    dump  slips. 

16.  The    costs    involved    in    removing    the    concrete    from  the 
site    involved    the    degree    to   which    the    concrete    was    first  broken 
up   prior    to   use    of    the    backhoe    and    truck.      The    number   of  truck 
trips    to    the    dump   would    involve    the    size    of    the    truck    in  addition 
to    the    size    of    the    concrete  pieces. 

17.  The    contract    at    Section   02200,    Earthwork,  3.2 

Excavation,    F   contains    the    following  specification: 

F  Rock   excavation    consists    of    removal  and 

disposal    of   materials    encountered  that 
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cannot   be   excavated   without   continuous  and 
systematic    drilling   and    blasting    or  continuous 
use    of   a   ripper   or   other   special  equipment, 
except    such   materials    that    are   classed   as  earth 
excavation.      Rock   excavation   unit    price  compensa- 
tion   shall    include    all    costs    related    to    such  extra 
excavation,    including   sheeting,    shoring,  pumping, 
disposal    of   surplus    unusable   material,  filling, 
backfilling,    compacting,    overhead,  superintendence, 
profit,    and   all    related  costs. 

1.  Typical    of   materials    classified   as    rock  are 
boulders    2   cu.    yd.    or   more    in   volume,  solid 
rock,    rock    in   ledges,    and   rock-hard  cementitious 
aggregate  deposits. 

2.  Intermittent   drilling   performed    to  increase 
production   and   not    necessary   to   permit  excava- 
tion  of  material   encountered  will   be  classified 
as   earth  excavation. 

3.  Unit    prices    shall   be    as  follows: 

--   Open-cut   excavation:    $65/cu.  yd. 

--   Trenching    rock   excavation:    $75/cu.  yd. 

(Ex.  10) 

18.      Although   not    provided    to   Sullivan  &   Sons   as    part    of  the 
contract,    DCPO   issues    instructions    to   designers   with  standard 
specifications    for   use    in    its   contracts.      Within   Section   2   of  the 
standard    specifications    at    Site   Work,    2.  Unanticipated 
Sub-Surface   Conditions,    4.   Definitions,    (a),    is    the  following 
provision: 

The   work    "rock"   whenever   used    as    the    name  of 
excavated   material    shall   mean,    sound  bedrock, 
ledge,    boulders,    concrete    and   masonry  structures 
or    portions    thereof,    required    to   be    removed  from 
the    excavation.      The    surface    of    sound   bedrock  shall 
be    taken   below   the    level    of   any    rock  disintegrated 
or    fractured    to    such    an   extent,    to   be    removable  by 
hand    tools,    power   equipment    or   other  mechanical 
means.    (Ex.  11) 
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19.  The   Means    Illustrated    Construction   Dictionary  (1st 

edition   copyright    1985)   defines    as    follows    the    terms  aggregate, 

concrete   and   cement  it  ious : 

aggretate    -   Granular   mineral    material    that  is 
mixed   with   cement    and   water    to    form   concrete  or 
mo  r  t  a  r  . 

concrete    -   A   composite    material    which  consists 
essentially    of    a   binding   medium  within   which  are 
embedded    particles    of    fragments    of   aggregates  in 
Portland   cement    concrete,    the   binder    is   a  mixture 
of    portland    cement    and  water. 

cementitous    -   Capable    of   setting    like   a   cement.  (Ex. 
12). 

20.  The   methods    used   and    the    time   expended    for    the  removal 
of    rock    or   concrete   would    be    expected    to    involve    a    similar  degree 
of   difficulty    to  dislodge. 

21.  The    unit    pricing    specifications    are   meant    to    apply  to 
rock   excavation   conditions    which   are   described    in   Section  02200, 
Earthwork,    3.2    Excavation.      The    unit    pricing   would  cover 
excavation    for   unanticipated    site    conditions    of   materials  defined 
in    3.2(F)(1).    (Ex.  10) 

22.  Sullivan   &    Sons    filed    a    change    order    request  for 
$1,912.37    using    its    August    28,    1987   breakdown    submission    to  GKRG 
to   support    its    claim.      Sullivan   &    Sons    also    sought    an  extension 
of    ten   days.      The    change    order   was    filed    on    or    about    September  4, 
1  987    ( Exs  .    5    and    6  )  . 

23.  At    a    September   2,    1987    job   meeting    the    change    order  was 
discussed.      The    work   was    acknowledged    to   be    due    to    an  unforeseen 
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condition.      The    resident    engineer,    John    S.    Walsh,    reviewed  the 
submission   and    found    time    and    costs    in    line    (Ex.  9). 

24.  Thereafter,    Mr.    Walsh   produced   an   opinion   on   the  change 
order    for  DCPO,    dated    September   10,    1987.      He   noted:  "The 
Proposal   was   approved   at    a   Project   Meeting   9-9-87   per   Spec.  Div. 
02200-6,    Para.    F   3.,    Trenching   Unit   Price   $75/cu.    yd."     He  also 
noted   a   four   and   not   a    ten   day   extension,    based   on   the  breakdown 
submission,   was    recommended    (Ex.  7). 

25.  At   a   September   16,    1987    job  meeting,    a  discussion 
occurred   at   which    it   was    determined    that    the   unit  pricing 
provisions   should   be    applied    to   the    additional   work.  Donald 
Sullivan,    the   President    of   Sullivan  &   Sons,    noted   he  would 
contest    any   price    cuts.      Mr.    Sullivan   reiterated   his  opposition 
to   the    application   of  unit    pricing   at    the    September   23,    1987  job 
meeting    (Ex.  9). 

26.  GKRG   produced   an    opinion   on    the    change    order  on 
September   26,    1987,    recommending    only    a    four   day    extension  and 
found    four   hours    of   backhoeing,    eight    hours    of    trucking    time,  and 
the   dump   fees,    all    totalling   $591.00   to  be  "excessive." 
$1,321.37   was    recommended.      "Removing   blacktop,    trenching  and 
disposal   are    part   of    the    original    contract    to   tie    footing  drains 
to   existing   catch   basin."    (Ex.  8) 

Conclusion 

The    threshold    dispute    between    the    parties    is    confined  to 
whether    the   work   of   breaking    up   and    removing    the    concrete    is  work 
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subject    to    the    unit    pricing    provisions    of   Section   02200,    3.2  F(3) 

of    the    contract    (Ex.    10).      There    is    no   dispute    that  the 

provisions    of   subsection   F    include    removal    of  unanticipated 

materials    encountered   which    satisfy    the    definition   contained  with 

the    provision    of    rock   excavation   and    of    the    provision  listing 

materials    typical    of    rock.      An    initial    inquiry    is    whether  the 

unforeseen   condition   of   a   solid    thick   concrete   bed   running  the 

length   of    the   blacktop   driveway    is    the   kind   of  unanticipated 

subsurface   condition    to   be   excavated   which   subsection   F   covers  at 

all.      If   that    inquiry    is    answered    in    the   negative,    then  an 

additional   dispute    exists    between    the    parties    as    to    the  actual 

extra   costs    in    terms    of    the   excavation  work    involving  the 

backhoe,    truck   and   dump  fees. 

General    principles    can   be    considered    to    resolve    the  initial 

inquiry.      In   Bowser   v.    Chalifour,    135    N.E.    2d   643,645  (Mass. 

1956)    the    Court  explained: 

It    is    settled    that    a   written    instrument    is  construed 
strongly    against    the    party   who   drew   it    if  ambiguous 
or   uncertain    language    is    used.      New  York   Central  Rail- 
road   Co.    v.    Stoneham ,...123    N.E.    679;    Morse   v .    City  of 
Boston. . . 15  7    N.E.    523;    Shaffer   v.    Hotel    &   Railroad  News 
C_o  .  ,  .  .  .  1  6  5   N.E.    389  .      Contracts    should    be    construed  in 
accordance    with    justice    and    common    sense    and    the  probable 
intention    of    the    parties.      Clark   v.    State    Street    Trust  Co., 
...  169   N.E.    897  . 

In   John   F.    Miller   Co.    v.    George    Fichera   Const.,    388    N.E.    2d  1201, 

1204    (Mass.    App.    1979),    the    Court  noted: 

Except    as    to    trifling   detail,    parties    are   bound  to 
the    precise    requirements    of    their   contract.      A 1 b  r e 
Marble    &    Tile    Co.    v.    G ov e r ma n , . . . 2 3 3    N.E.    2d  533 
(1968). 
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In  McMahon   v.    Monarch   Life    Insurance    Co.,    186    N.E.    2d  827,830 

(Mass.    1962),    the   Court   cautioned  that; 

...a   contract    is    to  be    construed    to   give  a 
reasonable   effect    to  each   of    its  provisions 
if   possible.      S.D.    Shaw  &    Sons,    Inc.    v.  Joseph 
Rugo  ,    Inc ♦  ,  .  .  . 1 80   N.E.    2d    446   and    cases  cited. 
Another    principle    is    that    a   contract    should  be 
construed    so   as    to   give    it   effect    as    a  rational 
business    instrument   and    in   a  manner   which  will 
carry   out    the    intention   of    the   parties.      Ne w 
York   Cent.    R.R.    Co.    v.    New   England  Merchants 
Nat .    Bank ,...183   N.E.    2d  852. 


In  Glynn  v.  City  of  Gloucester,  401  N.E.  2d  886,891  (Mass.  App. 
1980),    the   Court  announced: 
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is  not  the  kind  of  condition  covered  by  subsection  F.  Respondent 
has  demonstrated  by  reference  to  its  standard  specifications  (Ex. 
11)    and    to    the    definitions    in    the   Means    Illustrated  Construction 


Diet  ionary    (Ex.    12)    that    the    material    the    unforeseen  structure 
was   made    of,    even    if   man   made,    comes    within    the  ordinary 
established   meaning    of   "rock-hard   cementitious  aggregate 
deposits."      (Subsection   F(l)).      Nevertheless,    that  determination 
is    not    sufficient    to    subject    the    break    up    and    removal    of  this 
particular    structure    to    the    unit    pricing    provisions  because 
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removal    of    such    a    structure,    apart    from   what    it    is    composed  of, 
is    not    one    of    the    situations    addressed    by    subsection  F. 
Subsection    F   addresses    naturally    occurring    rock    ledges  or 
boulders    or    other    "rock-hard    cementitious    aggregate    deposits"  in 
similar    shape,    and    not    a   man   made    structure  intentionally 
constructed    or    installed    there,    whether   unforeseen    or  not. 

The    standard    specifications    in   defining    at    2.  Unanticipated 
Sub-Surface    Conditions    at   4(a),    the    word    rock,  reference 
"concrete    and   masonry    structures    or   portions    thereof"    (Ex.  11) 
which   would    suggest    inclusion    of    the    concrete  driveway 
encountered    by   Appellant.      Yet,    the    list    of    structures  in 
subsection    F(l)    conspicuously    leaves    out    any    reference    to  any 
man-made    intentionally    constructed    structure,  focusing 
exclusively    on    natural    occurrences    of   materials    such    as    ledges  or 
boulders.      Since    Appellant    was    not    privy    to    these  standard 
specifications    and    they    are    not    incorporated    into    the    contract  in 
any    event,    a    reasonable    and    the   most    probable    interpretation  of 
subsection    F(l)    is    to    include   within    its    reach    only  haphazardly 
occurring   materials    such   as    boulders    or    ledges    whether   made  of 
rock    or  concrete. 

Since    unit    pricing    provisions    will    not    apply    to    the  extra 
work,    the    remaining    issue    is    the    reasonableness    of  Appellant's 
claimed    costs    as    set    forth    in    Exhibit    6.      Respondent    does  not 
dispute    as    reasoanble    and    fair    $886.66    representing    Sullivan  & 
Sons'    use    of    the    compressor,    labor    and    other   equipment    used  to 
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break    up    the    concrete.      In    regard    to    the    remaining    three    items  of 
cost,    Mr.    Sullivan   credibly    testified    that    the    backhoe  ,    truck  and 
dump    fee   costs    all    relate    to   just    removal    of    the   concrete    and  no 
earth   underneath    the   concrete.      He   acknowledges    that    some    of  the 
2"   of   blacktop   may   have    been    attached    to   pieces    of    the    8"    to  12" 
concrete,    but   he    explained    that    removing   just   2"   of   blacktop  work 
required    under    the    contract,    would    not    involve    a  significant 
amount   of   expense   when   compared    to    the    removal    of    the  concrete. 
Mr.   Beaupre    pointed    out    that   under   the   contract  specifications, 
Sullivan  &   Sons   would   have   been   excavating   earth   below  the 
blacktop    in   any    event    to   have    incurred    costs    of  backhoeing, 
trucking   and   dump    fees.      He    also    testified    that   once    the  concrete 
is   broken   up,    no    further   effort   would   be    involved  in 
accomplishing    the    removal    than   would    be    involved    in  excavating 
and    trucking    away    the    earth.      Mr.    Sullivan   did    not    have  first 
hand   knowledge    of    the    actual    efforts    involved    in   backhoeing  and 
trucking    the    concrete,    and    only   knew    that    his    supervisor  had 
broken   down   the    costs    attributable    to    the   concrete  removal. 

I    found   Mr.    Beaupre ' s    testimony    persuasive    and    not  refuted 
by   Appellant's   evidence.      Perhaps    the    testimony    of  Appellant's 
supervisor   could    have    explained    or   justified    the    particular  costs 
attributable    to    the    concrete    removal    as    being   beyond    and  not 
inclusive    of   any   costs    anticipated    for    these    items    of   work  in 
light    of    the    contract    specifications    involving    removal    of  earth 
underneath    the    blacktop   driveway.      Without    such  evidence, 
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Appellant  has  not  established  by  substantial  evidence  that  these 
three  items  of  expense  would  not  have  been  incurred  in  any  event 
because    of    the    need    to   excavate   below   the   black    top  driveway. 

For    the    foregoing    reasons,    I    conclude    that    unit  pricing 
provisions    are    not    applicable    to    the    extra   work,    and    that  the 
Appellant    is    to   be    awarded    $886.66    plus    overhead    and  profit, 
insurance    on    labor    and   bond  expenses. 


DIVISION   OF    ADMINISTRATIVE   LAW  APPEALS 


Sarah   H.  Luick 
Administrative  Magistrate 


SHL : kl 


1 


COMMONWEALTH  OF  MASSACHUSETTS 


Suffolk,  ss 


Division  of  Administrative 
Law  Appeals 


Appeal  of: 

J.F.  White  Contracting  Company, 
Appel lant 


v. 


Capital  Planning  and  Operations, 
Respondent 


0O0 


Docket  No.  CP-87-816 


Appearance  for  Appellant 


Appearance  for  Respondent: 


Administrative  Magistrate 


SEP 


51983 


'susuory  copy 


Robert  D.  City,  Esq. 
50  Congress  Street 
Boston,  MA  02109 

Maureen  L.  Fox,  Esq. 
Division  of  Capital  Planning 
&  Operations 
One  Ashburton  Place 
Boston,  MA  02108 

Robert  E.  Tierney,  Esq. 


RECOMMENDED  DECISION 

Pursuant  to  M.G.L.  c.  30,  §  390,  the  Appellant,  J.F.  White  Construction 

Company  is  requesting  this  Division  determine  the  terms  &  scope  of  the  contract 
(project  MDC  82.2,  contract  No.  1).    Particul ari ly  the  Appellant  asks  that 
this  Division  determine  whether  or  not  steel  angle  frames  required  to 
finish  the   gunite  artificial  rock  in  the  animal  exhibition  area  are  included 
with  contract  documents.    A  hearing  was  held  on  April  13,  1988  at  the  office 
of  the  Division  of  Administrative  Law  Appeals,  One  Ashburton  Place,  Boston 
pursuant  to  G.L.  c.  7  §  4H. 
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Prior  to  the  start  of  the  hearing,  the  Respondent  filed  a  "Motion 
to  Dismiss  or  the  alternative  for  an  order  against  Claim  Splitting." 
For  the  same  reasons  stated  in  my  January  21,  1988  decision  on  Respondent's 
Motion  to  Dismiss,  this  motion's  denied. 

The  Appellant  claims  that  "terminal  angles"  are  not  covered  by  its 
contract  as  opposed  to  "angle  frames"  which  are.    The  Appellant  is  seeking  an 

interpretation  of  the  terms  or  scope  of  the  contract  prior  to  making  a  decision 
as  to  filing  a  charge  order. 

The  Respondent  argues  that  the  contract  is  clear  and  unambigious. 
The  Appellant's   subcontractor    Superior  Steel  is  responsible  for  all  the 
frame  work  no  matter  what  term  is  used  to   describe  the  work  to  be  done.  All 
that  is  necessary,  is  a  review  of  the  contract  and  plans  described  therein. 
FINDINGS  OF  FACT 

Based  on  the  testimony  of  Robert  Grier,  President  of  Superior  Steel , 
Gaius  Hershey,  Project  Manager  for  welding  design  for  the  project  and  John 
Digby,  Project  Engineer  for  DCPO:    as  well  as  the  exhibits  entered  into 
evidence  (Exs.  1;    2;    A  through  D).    I  made  the  following  findings  of  fact: 

-    1.    In  a  July  13,  1987  letter,  Superior  Steel  informed  J.F.  White 
Contracting  Company  that  the  twenty-one  granite  terminal  angles  were  not 
their  responsibility  and  Superior  was  proceeding  under  protest  (Ex.2) 

2.    Section  1.02  of  the  contracts  states: 
SCOPE  OF  WORK 

a.    The  work  under  this  Section  consists  of  furnishing  and  installing  all 
miscellaneous  and  ornamental  iron  as  shown  on  the  drawings  and  as  specified 
herein,  and  includes,  but  is  not  limited  to,  the  items  listed  under  Part 
4  -  Schedule  of  Items,  of  this  Section. 
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3.  Section  4.01  of  the  contract  states  in  part: 

SCOPE 

a.    Part  4  -  Schedule  of  Items  is  included  for  the  convenience  of  the  Bidders, 
but  is  not  intended  to  list  each  and  every  item  of  miscellaneous  and  ornamental 
iron  occurring  in  this  project.    The  Subcontractor  is  cautioned  to  examine 
the  specifications  of  the  other  trades  and  the  complete  set  of  drawings 
with  care,  and  he  shall  understand  that  all  items  of  miscellaneous  and  ornamental 
iron  not  specifically  required  to  be  provided  under  other  Sections,  but  shown 
on  the  drawings  or  reasonably  inferred,  shall  be  provided  under  this  Section 
05500. 

4.  Section  4.03  Miscellaneous  Items  b.5.  states: 

Angle  Frames  for  openings  occurring  within  gunite  work,  such  as  openings  for 
ducts,  graphic  panels,  display  cases,  fire  hose  cabinets  and  Diorama  windows 
(Dwg.  Ex-10). 

5.  In  the  plans  for  this  project,  drawing  Ex. -10  shows  the  detail 
of  the  Angle  Frames  refused  to  in  the  contract  section  4.03  6.6,  and  are 
the  subject  of  this  appeal  (Ex.  D). 

CONCLUSION 

This  appeal  involves  the  interpretaion  of  the  terms  and  scope  of 
the  contract  and  of  the  miscellaneous  and  ornamental  iron  subcontractor, 
Superior  Steel  Fabrication  Company,  Inc.    The  question  to  be  answered  being, 
are  the  "terminal  angles"  part  of  this  contract.    In  support  of  its  position, 
the  Appellant  has  attempted  to  distinguish  between  the  terms,  "angle  frames," 
and  JJterminal  angle." 

It  is  not  necessary  for  me  to  distinguish  between  the  above  terms. 
The  contract  alerts  the  bidders  that  the  work  will  consist  of  furnishing  and 
installing  all  miscellaneous  and  ornamental  iron  as  shown  on  the  drawing  and 
as  specified  herein,- and  include,  but  is  not  limited  to,  the  items  listed 
under  part  4  "(section  1.02  Ex.  1). 
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Section  4.01  of  the  contract  (Ex.  1)  states  in  part  that,  "the 
subcontractor  is  cautioned  to  examine  the  specifications  of  the  other  trades 
and  the  complete  set  of  drawing  with  care,  and  he  shall  understand  that  all 
items  of  miscellaneous  and  ornamental  iron  not  specifically  required  to 
be  provided  under  other  Sections,  but  shown  on  the  drawing  or  reasonably 
inferred,  shall  be  provided  under  the  section,  05500."    Finally,  section 
4.03,  b.  6,  indicates  where,  "angle  frames"  are  located  and  are  part  of 
this  contract.    This  section  tells  the  bidder  to  refer  to  the  plans, 
specifically  drawing  Ex. -10.    That  drawing  depicts  the  "terminal  angles" 
or  "angle  frames"  in  question. 

It  may  be  unfortunate  that  terms,  "terminal  angle"  did  not  appear  in 
the  contract  documents,  but  the  work  in  question,  no  matter  what  you  call 
it,  is  clearly  part  of  work  contracted  for  by  Superior  Steel. 

Under  the  terms  of  the  contract,  Superior  Steel  Fabrication  Company, 
Inc.  was  requested  to  perform  the  work  in  question. 
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DECISION 


Pursuant  to  G.L.  c.  30,  s.  39Q,  the  Appellant,  R.  W.  Granger  and 
Sons,  Inc.  (Granger),  is  appealing  the  decisions  of  the  Respondent,  Division 
of  Capital  Planning  and  Operations  (DCPO),  denying  in  part,  change  orders 
filed  by  Granger  based  on  an  Authorization  To  Proceed  (ATP)  issued  on  or 
about  November  18,  1985  for  $222,589.52  in  connection  with  Project  M79-17, 
Contract  15A,  Upgrading  of  Facilities  at  Walter  E.  Fernald  State  School 
Exs.  2,  3,  8,  16  and  25).    Appeals  were  filed  by  Granger  with  the  Division 
of  Administrative  Law  Appeals  (DALA)  for  an  adjudicatory  hearing  (Exs. 


1  and  15).    A  hearing  was  held  on  March  11  ,  1988,  at  the  offices  of  DALA, 
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One  Ashburton  Place,  Boston,  pursuant  to  G.L.  c.  7,  s.  4H. 

Various  documents  are  in  evidence  (Exs.  1  -  35).    Briefs  and  then 
Reply  Briefs  were  filed  by  May  16,  1988.    A  request  for  additional  evidence 
kept  the  record  open  until  June  10,  1988.    A  pre-hearing  conference, 
CP-87-904  was  withdrawn.    It  had  been  consolidated  with  CP-87-857  and 
CP-87-1029. 

MOTION  TO  DISMISS  FOR  LACK  OF  JURISDICTION  -  CP-87-1029 

In  the  course  of  a  pre-hearing  conference  when  a  documentary  record  was 
being  assembled,  the_  parties  were  unable  to  produce  decisions  on  the  two 
change  orders  in  CP-87-1029,  from  DCPO's  Deputy  Commissioner.    Neither  party 
was  able  to  clarify  the  course  of  events  as  to  whether  there  had  been  a 
request  for  review  filed  with  the  Deputy  Commissioner,  or  whether  the  Deputy 
Commissioner  had  produced  a  decision  on  either  change  order. 

At  the  hearing,  Granger  withdrew  CP-87-904  (Granger's  change  order 
90  and  DCPO's  72)  and  another  change  order  from  CP-87-857  (Granger's  change 
order  8  and  DCPO's  12) . 

In  its  brief,  DCPO  argues  CP-87-1029,  which  consists  of  two  change 

orders  (Granger's  83  and  88  and  DCPO's  86  and  76  respectively),  should 
be  dismissed  for  a  lack  of  jurisdiction  because  Granger  failed  to  appeal 
the  change  orders  to  the  Deputy  Commissioner  pursuant  to  M.G.L.  c.  30, 
s.  39Q  and  Article  VI  of  the  Contract.    Although  Reply  Briefs  were  filed, 
Granger  never  presented  argument  on  this  jurisdictional  question. 

Jurisdiction  cannot  be  waived  and  ovbiously  must  exist  before  any 
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decision  can  be  rendered  pursuant  to  G.L.  c.  30,  s.  39Q.    There  is  no 

evidence  in  the  record  to  establish  that  Granger  appealed  the  initial 

adverse  determinations  on  the  change  orders  made  by  DCPO's  Office  of 

Project  Management  to  DCPO's  Deputy  Commissioner.    Neither  party  presented 

any  evidence  on  this  issue.    There  is  no  way  to  infer  the  necessary 

procedural  steps  were  taken,  and  that  even  though  no  testimony  and  no 

document  exists  to  show  the  change  orders  were  appealed  to  the  Deputy 

Commissioner,  they  must  have  reached  the  Deputy  Commissioner  somehow. 

The  Contract  at. Article  VI.  1,  instructs  Granger  to  submit  a  change 

order  request  according  to  the  contract  provisions,  the  applicable 

General  Laws,  rules,  regulations  and  other  DCPO  procedures.    DCPO  Form 

13  is  referenced.    Form  13,  at  2.06.d,  instructs  Granger  that  if  the  Office 

of  Project  Management  denies  the  change  order,  it  will  notify  Granger, 

the  Resident  Engineer,  the  Designer  and  the  Operating  Agency  in  writing. 

Then,  Granger  is  instructed  that  it  "may  within  30  days  from  the  receipt 

of  notice,  appeal  such  action  to  the  Deputy  Commissioner....    Failure  to 

appeal  within  30  days  shall  preclude  any  further  claim  of  the  contractor 

for  a  contract  adjustment."    At  Form  13,  206. e,  Granger  is  instructed 

that  further  appeal  proceedings  are  governed  by  G.L.  c.  30,  s.  39Q  as 

set  forth  in  Article  VI. 5(c),  which  states  as  follows  at  (2)  and  (3) 

or  in  G.L.  c.  30,  s.  39Q  at  (b)  and  (c): 

Within  thirty  days  of  submission  of  the  dispute  to  the 

chief  executive  official  of  the  state  agency  or  his/ 

her  designee,  s/he  shall  issue  a  written  decision  stating 
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the  reasons  therefore,  and  shall  notify  the  parties  of 
their  right  of  appeal  under  this  section.    If  the  official 
or  his/her  designee  is  unable  to  issue  a  decision  within 
thirty  days,  s/he  shall  notify  the  parties  to  the  dispute 
in  writing  of  the  reasons  why  a  decision  cannot  be  issued 
within  thirty  days  and  if  the  date  by  which  the  decision 
shall  issue.    Failure  to  issue  a  decision  within  the  thirty- 
day  period  or  within  the  additional  time  period  specified 
in  such  written  notice  shall  be  deemed  to  constitute  a 
denial  of  the  claim  and  shall  authorize  resort  to  the  appeal 
procedure  described  below.    The  decision  of  the  chief  executive 
official  or  his/her  designee  shall  be  final  and  conclusive 
unless  an  appeal  is  taken  as  provided  below. 

Within  twenty-one  calendar  days  of  the  receipt  of  a  written 
decision  or  of  the  failure  to  issue  a  decision  as  stated  in 
the  preceding  subparagraph,  any  aggrieved  party  may  file  a 
notice  of  claim  for  an  adjudicatory  hearing  with  the  division 
of  (administrative  law  appeals).... 

The  record  shows  the  Office  of  Project  Management  made  its  decisions 

on  September  23  and  30,  1987,  and  Granger  filed  its  appeals  with  DALA 

on  November  16,  1987  (Exs.  15,  16  and  25).    Jurisdiction  can  be  raised 

at  any  time.    There  is  nothing  in  G.L.  c.  30,  s.  39Q  which  can  confer 

jurisdiction  on  DALA  to  determine  the  merits  of  a  change  order  when  there 

has  been  no  request  to  the  Deputy  Commissioner  for  review  of  the  Office 

of  Project  Management  decision.    CP-87-1029  is  hereby  dismissed  for  lack 

of  jurisdiction  before  DALA. 

CP-87-857 

The  parties  dispute  the  criteria  for  payment  of  two  change  orders 
filed  with  DCPO  in  connection  with  work  performed  pursuant  to  an  ATP 
issued  November  18,  1985.    Specifically,  the  parties  dispute  the  force 
and  effect  of  astericked  information  on  the  ATP.    The  ATP  was  issued 
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for  $222,589.52  representing  a  sum  total  of  individually  valued  and 
described  extra  work  line  items.    The  ATP  was  issued  on  a  lump  sum  basis 
with  the  astericked  information  stating;  "Final  Lump  Sum  Cost  subject 
to  approved  price  breakdown."    (Ex.  5). 

Appellant  argues  the  astericked  information  means  the  change  orders 
would  be  paid  based  on  actual  costs  incurred  even  though  the  actual 
costs  are  more  than  the  ATP's  individually  valued  line  items.  Appellant 
contends  at  the  time  the  ATP  was  issued  it  had  only  submitted  preliminary 
estimates  on  the  costs  of  the  extra  work  with  no  firm  costs  able  to  be 
established  by  then  because  of  the  lack  of  plans,  sketches,  and  specifica- 
tions covering  the  extra  work.    Appellant  maintains  the  astericked  in- 
formation amounted  to  a  time  and  material  ATP. 

Respondent  argues  the  ATP's  astericked  language  along  with  the 
designation  of  the  total  amount  of  $222,589.52  as  a  lump  sum,  demonstrates 
that  the  individually  valued  line  items  represent  caps  on  how  much 
Appellant  would  receive  for  the  particular  task.    Respondent  argues  its 
reading  of  the  ATP  is  consistent  with  the  agreements  reached  among  all 
parties  involved  at  the  September  17,  1988  meeting  held  on  the  extra  work 
problems.    Respondent  argues  it  would  never  approve  the  performance  of 
extra  work  without  some  limit  on  the  amount  of  additional  payment  to  be 
made,  relying  on  the  contract.    Respondent  further  argues  that  even  if 
Appellant's  argument  is  accepted,  and  the  extra  work  was  to  be  performed 
on  a  time  and  materials  basis,  Appellant  has  failed  to  present  sufficient 
time  and  material  records  in  proper  form  to  support  the  asserted  costs. 
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Respondent  points  out  that  this  failure  to  present  full  time  and  materials 
records  would  entitle  Appellant  to  much  less  than  what  was  already 
awarded  to  Appellant. 
FINDING  OF  FACT 

Based  on  the  evidence  presented,  and  the  reasonable  inferences  drawn 
therefrom,  I  make  the  following  findings  of  fact: 

1.  Granger  is  the  General  Contractor  on  Mass.  Project  M79-17, 
Contract  15A,  Upgrading  of  Facilities  at  Walter  E.  Fernald  State  School 
(Ex.  33). 

2.  Construction  work  to  be  performed  pursuant  to  the  contract 
included  work  at  two  barns  and  at  a  greenhouse  (Ex.  33). 

3.  Project  work  was  underway  when  various  deficiencies  requiring 
extra  work  were  detected.    By  early  September  1985,  Granger  had  a  large 
number  of  extra  work  tasks  which  would  have  or  already  had  generated 
change  orders.    DCPO  became  concerned  that  the  total  cost  of  the  Project 
would  be  too  great  and  that  too  much  time  would  be  expended  in  resolving 
the  change  orders  to  keep  the  Project  end  date.    Consequently,  Granger 
was  instructed  to  estimate  all  the  extra  work  items  for  discussion  at 

a  September  17,  1985  meeting  toward  DCPO  determining  an  overall  cost 
and  obtaining  funding  for  the  extra  work.    By  this  time,  some  extra 
work  had  already  commenced,  and  there  had  been  ongoing  discussions  be- 
tween Granger  and  DCPO  concerning  the  need  to  arrive  at  an  overall  cost 
for  an  ATP  instead  of  proceeding  with  individual  change  orders. 
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4.  By  the  September  17,  1985  meeting,  much  work  on  one  of  the 
barns  had  been  done.    Many  items  of  the  same  work  had  to  be  done  as 
extra  work  on  the  other  barn.    For  other  extra  work,  Granger  had 
breakdowns  of  costs  backed  up  by  time  and  materials  records.  Other 
extra  work  did  not  require  specifications  or  sketches  prior  to  pricing 
the  work.    All  parties  present  at  the  meeting  discussed  and  negotiated 
on  costs  for  each  identified  extra  work  task.    Among  those  present  were 
DCPO,  Granger,  the  Resident  Engineer,  and  the  Designer.    The  meeting 
lasted  a  long  time.    No  minutes  were  kept  of  the  meeting.* 

5.  Following  the  meeting,  by  correspondence  of  September  20,  1985, 
Granger  sent  DCPO  a  line  item  cost  breakdown  sheet  covering  $60,900.00 
in  extra  work.    The  correspondence  contains  the  following  cautionary 
language : 

The  approximate  values  assigned  to  each  item  are  as  we 
discussed  and  must  not  be  construed  as  formal  quotations. 
We  will  pursue  all  additional  information  or  clarification 
required  for  each  item  and  toward  the  formal  proposals  to 
Chi  Ids,  Bertman,  Tseckares  &  Casendino,  Inc.  (the  Designer). 

We  are  currently  evaluating  the  impact  of  these  changes  on 
the  construction  schedule  and  will  forward  our  findings  to 
your  office  as  quickly  as  possible.    (Ex.  34). 


The  record  had  been  held  open  until  June  10,  1988  for  minutes  of  the 
September  17,  1985  meeting.    The  parties  agreed  no  written  minutes  were 
kept.    The  Daily  Porgress  Report  for  September  17,  1985  is  hereby  incor- 
porated into  Exhibit  32.    At  paragraph  #7  there  is  a  reference  to  the 
September  17,  1985  meeting. 
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6.  A  job  meeting  was  held  September  24,  1985  at  which  Granger, 
DCPO  and  the    Designer  were  present.    The  extra  work  and  associated 
costs  were  discussed  and  itemized  in  writing.    It  was  agreed  the 
Designer  would  request  an  emergency  ATP  "in  the  total  amount  - 
approximately  $250,000.00"  (Ex.  32). 

7.  By  correspondence  of  September  25,  1985,  the  Designer  sent 
DCPO  the  cost  breakdown  sheet  for  the  extra  work  discussed  with  line 
items  totaling  $248,124.53.    All  the  line  items  of  extra  work  that 
totalled  $60,900.00  from  Granger's  September  20,  1985  list  were  in- 
corporated into  this  new  list.    Granger  was  sent  a  copy  of  this  letter. 
The  Designer  sought  issuance  of  an  ATP  for  $250,000.00  (Ex.  35). 

8.  The  ATP  was  being  reviewed  and  processed  by  DCPO  based  on  the 
breakdown  list  attached  with  the  September  25,  1985  correspondence. 
The  weekly  job  meeting  minutes  noted  the  status  of  the  ATP  as  "being 
processed"  for  $250,000.00.    At  the  October  22,  1985  meeting  Granger 
was  instructed  to  prepare  and  process  to  DCPO  as  quickly  as  possible, 
all  change  order  work  items  on  the  list  compiled  at  the  September  24, 
1985  meeting.    The  same  instruction  and  information  was  noted  at  the 
October  29,  1985  and  the  November  5,  1985  meetings.    Granger  attended 
these  meetings.    (Ex.  32). 

9.  During  the  period  after  the  September  17,  1985  meeting  and 
before  the  issuance  of  the  ATP,  one  of  the  extra  work  items,  a  new 
boiler,  was  removed  from  the  ATP  list  and  processed  separately.  This 
had  the  effect  of  lowering  the  total  sum  of  the  line  items  of  extr.a  work 
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involved  in  the  ATP.    (Ex.  35).    No  other  changes  were  made  from  the 
initially  formulated  line  item  costs  from  the  September  17,  1985  meeting. 

10.  On  or  about  November  18,  1985,  DCPO  issued  the  emergency  ATP 
as  a  lump  sum  in  the  amount  of  $222,589.52.    The  form,  contained  within 
the  Contract  for  use  on  an  ATP,  also  contained  an  asterick  next  to  the 
lump  sum  amount,  which  was  defined  as:    "Final  Lump  Sum  Cost  subject  to 
approved  price  breakdown."    Attached  to  the  ATP  was  a  two  page  cost 
breakdown  sheet  with  descriptions  of  particular  items  of  work  with  re- 
ferences to  particular  change  orders,  if  pertinent,  and  a  total  amount 
for  each  item  of  extra  work  described.    The  grand  total  was  $222,589.52 
(Exs .  5  and  33) . 

11.  The  ATP  contained  no  written  explanation  of  what  the  astericked 
information  meant  in  regard  to  what  if  any  effect  there  would  be  upon 
Granger's  right  to  $222,589.52  for  performing  all  the  line  items  of  work, 
or  as  to  what  kind  of  record  keeping  would  be  involved  for  Granger  to 
receive  the  extra  payment,  or  whether  each  line  item  amount  would  be  a 
cap  on  the  payment  Granger  could  receive  for  the  extra  work  even  if 
actual  costs  were  greater,  or  whether  Granger  would  only  receive  what 

its  record  keeping  entitled  it  to  even  if  the  line  item  amount  was 
greater.    The  Contract  at  Form  13  does  not  discuss  proceeding  on  a  lump 
sum  ATP  with  final  lump  sum  cost  subject  to  approved  price  breakdown 
(Exs.  5  and  33) . 

12.  At  the  time  of  the  November  19,  1985  job  meeting,  the  ATP 
had  not  been  received  by  those  involved  in  the  Project  (Ex.  32).  , 
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Granger  did  not  subsequently  contest  the  ATP  as  issued,  and  did  not 
proceed  to  perform  the  work  under  protest.    Granger  did  not  seek 
Clarification  of  the  astericked  information  from  DCPO.  Granger  did 
not  raise  any  issue  concerning  the  astericked  information  at  any  of 
the  job  meetings  subsequently  through  December  1985  (Ex.  32). 

13.  Granger  performed  the  line  items  of  extra  work  found  in  the 
ATP.    Granger  filed  change  orders  with  DCPO  in  April  1987  for  payment 
of  the  extra  work.    (Exs.  6,  9,  18  and  27).    Granger  submitted  cost 
breakdown  sheets  with  its  change  orders.    (Exs.  7,  12,  19  and  28). 
Granger  also  had  signed  and  unsigned  time  and  materials  sheets,  invoices, 
and    recapitulation  sheets  to  support  some  of  its  breakdown  figures 
(Exs.  13,  14,  20,  21,  29  and  30).    On  some  of  the  work,  Granger  had 
actual  costs  greater  than  and  less  than  the  line  item  amounts  for 

the  individual  work  tasks  in  the  ATP. 

14.  DCPO  paid  Granger  for  the  extra  work  but  not  more  than  the 
ATP  listed  amount  for  the  work  and  not  more  than  the  actual 

costs  if  less  than  the  ATP  listed  line  item  amount  for  the  work. 

15.  Among  the  change  orders  filed  against  the  ATP  is  a  claim  of 
$5,266.54  for  the  ATP  line  item  of  work  of  furnishing  all  labor, 
materials  and  equipment  needed  to  incorporate  a  foundation  system  for 
the  manure  elevator  chutes  at  both  barns.    The  ATP  had  broken  down  the 
extra  costs  of  this  work  to  be  $500.00  for  barn  1  and  $1,000.00  for 
barn  2.    Granger's  breakdown  sheet  asserted  the  following  actual  costs: 
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18  Carpenter  foreman  hours    @   $21 .41/hr  $385.38 

30.5  Carpenter  hours    @   $20. 41/hr  $622.51 

21.5  Laborer  foreman  hours    @   $17.60/hr  $378.40 

22  Laborer  hours    @    $16,60/hr  $365.20 

1  Equipment  Operator  hours    @    $23.00/hr  $  23.00 

subtotal  $1,774.49 

material  $2  ,285.00 

subtotal  $4,059.49 


18  Carpenter  foreman  hours    @    $4.23/hr  $  76.14 

30.5  Carpenter  hours    @   $3.98/hr  $121.39 

21.5  Laborer  foreman  hours    @   $3.69/hr  $  79.34 

22  Laborer  hours    @    #3.44/hr  $  75.68 

1  Equipment  Operator  hours    @    $4.69/hr  $  4.69 

subtotal  $357.24 


No  invoices  or  time  and  materials  records  are  presented  to  support 
the  actual  costs  (Exs.  5,  6  and  7). 

16.  The  Designer  rejected  any  payment  over  $1,500.00,  the  amount 
for  the  work  within  the  ATP,  and  because  the  work  was  not  performed 
under  protest  (Ex.  4).    The  DCP0  Office  of  Project  Management  awarded 
only  $1,500.00  (Ex.  3).    On  appeal  to  the  DCP0  Deputy  Commissioner. 
Granger  again,  and  for  the  same  reasons,  was  only  awarded  $1,500.00 
(Ex.  2). 

17.  Another  change  order  among  those  filed  against  the  ATP  is 
Granger's  claim  for  $7,619.27  with  ten  extra  contract  days  for  furnishing 
all  labor,  materials  and  equipment  needed  to  construct  new  corrugated 
aluminum  ridge  vents  at  barns  1  and  2.    The  ATP  had  broken  down  the 
extra  costs  of  this  work  to  be  $1,800.00  for  barn  1  and  $1,800.00  for 
barn  1.    Granger's  breakdown  sheet  contained  the  following  actual 'costs : 
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28  Carpenter  foreman  hours    @  $21.41/hr 
89  Carpenter  hours    @  $20.41/hr 
8  Laborer  hours  @  $16.60/hr 
97  Sheetmetal  worker  hours    @  $23.00/hr 


$  599.48 
$1,816.49 
$  132.80 
$2,231.00 
$4  ,779.77 
$  728.00 
$5,507.77 


28  Carpenter  foreman  hours  @  4.23/hr 
89  Carpenter  hours    @  $3.98/hr 

8  Laborer  hours    @  $3.44/hr 
97  Sheetmetal  worker  hours    @  $4.69/hr 


subtotal 


$118.44 
$354.22 
$  27.52 
$454.93 
$955.11 


Recapitulation  sheets  as  well  as  unsigned  time  and  material  reports 
exist  to  cover  some  of  the  actual  costs  of  the  $7,619.27  (Exs.  9,  11, 
12,  13  and  14). 

18.  The  Designer  rejected  any  payment  over  $3,600.00,  the  amount 
for  the  work  within  the  ATP,  and  because  the  work  was  not  performed 
under  protest.  The  Designer  found  the  request  for  ten  extra  Contract 
days  to  be  reasonable  (Ex.  10).  The  DCP0  Office  of  Project  Management 
awarded  only  $3,600.00  with  no  additional  time  (Ex.  8).  On  appeal  to 
the  DCP0  Deputy  Commissioner,  Granger  again  and  for  the  same  reasons, 
was  only  awarded  $3,600.00  with  no  additional  time  (Ex.  2). 

19.  Article  VI  (1)  of  the  Contract  addresses  changes  in  the  work. 
All  change  order  requests  must  be  in  writing,  and  cover  changes  in: 
"(a)  the  plans  and  specifications;    (b)  in  the  method  or  manner  of 
performance  of  the  work;    (c)  in  the  Commonwealth  furnished  facilities, 
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equipment,  materials,  services  on  site;    (d)  in  the  schedule  for 
performance  of  the  work."    Article  VI  (3)  provides  for  extra  work  to 
be  performed  under  protest  when  the  Project  Manager  requires  the  work  be 
performed  and  the  General  Contractor  disputes  the  decision  of  the  Project 
Manager.    In  such  case  the  General  Contractor  must  notify  DCPO  in  writing 
of  its  intention  to  proceed  with  the  ordered  work  under  protest.  Article 
VI  references  Form  13  of  the  Contract,  and  time  and  material  records 
must  be  maintained  by  the  General  Contractor  in  order  to  prevail  on  its 
claim  that  the  work  is  extra  work  (Ex.  33). 

20.    At  Form  13  instructions  on  change  orders  and  Contract  modifications 

at  1.02,  the  General  Contractor  is  informed: 

The  purpose  of  these  procedures  is  to  properly 
authorize  necessary  changes,  provide  satisfactory 
documentation  supporting  the  nature  and  cost  of  each 
change,  and  allow  the  change  order  work  to  be  accomplished 
in  a  timely  and  efficient  manner. 


All-  parties  shall  negotiate  in  a  professional  manner  and 
agree  upon  the  particulars  associated  with  the  change  in 
the  work,  thereby  implementing  an  approved  change  in  the 
contract. 

It  is  the  responsibility  of  the  contractor  to  clearly 
substantiate  the  costs  associated  with  all  changes. 
(Ex.  33) 

21.    Form  13  at  Section  5  sets  forth  procedures  for  an  ATP:  At 

5.01,  the  following  is  set  forth: 

An  alternative  method  for  effecting  a  change  is  by 
"written  authorization  to  proceed"    issued  by  the 
Office  in  advance  of  a  formal  change  order.  This 
method  is  to  be  used  when  there  would  otherwise  be 
a  delay  in  the  prosecution  of  the  work  or  a  change  is 
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necessary  to  eliminate  a  hazard  to  life  or  property. 


At  5 


02, 


the  Contract  notes : 


This  procedure  authorizes  work  only,  and  no  payment  can 
be  made  until  the  work  is  completed  and  a  formal  change 
order  i s  approved. . . . 

Daily  time  and  material  records  shall  be  maintained  by  the 
Resident  Engineer  for  all  changes  authorized  under  this 
section.    Upon  the  completion  of  the  work  authorized,  the 
contractor  shall  submit  a  formal  change  order  with  all  the 
required  supporting  data,  verified  and  signed  by  the  Resident 
Engineer. 


CONCLUSION 

At  the  outset,  it  is  clear  the  astericked  information  on  the  ATP 
is  ambiguous  on  its  face.    The  ATP  form  sets  forth  three  methods  for 
establishing  the  payment  the  General  Contractor  will  receive  for  per- 
forming agreed  upon  work.    The  option  on  the  form  for  a  lump  sum  payment, 
which  was  used  here,  is  not  qualified  by  any  explanatory  language  such 
as  the  other  two  options  are.    One  of  the  other  options  involves  payment 
based  on  size  and  quantity  records  with  an  amount  entered  on  the  form 
as  a  sum  not  to  be  exceeded.    The  third  option  also  involves  an  amount 

entered  on  the  form  as  a  sum  not  to  be  exceeded,  and  requires  the 


At  5 


03, 


the  General  Contractor  is  instructed  to: 


Submit  in  writing  to  the  Resident  Engineer,  and  if  there 
is  no  Resident  Engineer,  then  deliver  to  the  Designer  a 
proposed  price  for  performing  the  work  on  a  predetermined 
lump  sum,  unit  price,  or  time  and  material  basis. 
(Ex.  33) 


keeping  of  time  and  material  records  in  accordance  with  Bulletin  No.  13 
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within  the  Contract.    This  third  option  also  specifically  notes  the 

General  Contractor's  quotes  are  going  to  be  considered  as  not  to  exceed 

prices.    Adding  the  information,  "Final  Lump  Sum  Cost  subject  to  approved 

price  breakdown"  without  further  definition  of  what  it  means,  confuses 

just  what  the  $222,589.52  signifies;    that  is,  a  lump  sum  to  be  paid 

once  all  the  listed  items  of  extra  work  are  performed,    a  not  to  exceed 

sum  payable  based  on  time  and  material  records  to  be  kept,  or  some  other 

method  of  payment. 

In  Bowser  v.,Cha1 ifour,  135  N.E.  2d  643,  645  (Mass.  1956),  the 

Court  explained: 

It  is  settled  that  a  written  instrument  is  construed 

strongly  against  the  party  who  drew  it  if  ambiguous 

or  uncertain  language  is  used.    New  York  Central  Railroad 

Co.  v.  Stoneman,  233  Mass.  258,  262,  123  N.E.  679;  Morse 

v.  City  of  Boston,  260  Mass.  255,  262,  157  N.E.  523;    S chaffer 

v.  Hotel  &  Railroad  News  Co. ,  266  Mass.  276,  277,  165  N.E. 

389.    Contracts  should  be  construed  in  accordance  with  justice 

and  common  sense  and  the  probable  intention  of  the  parties. 

Clark  v.  State  Street  Trust  Co.,  270  Mass.  140,  153,  169  N.E. 

897. 

In  J.  A.  Sullivan  Corporation  v.  Commonwealth,  494  N.E.  2d  374,  378 
(Mass.  1986),  the  Court  set  forth  general  criteria  for  interpreting 
contracts : 

A  contract  is  to  be  construed  to  give  reasonable  effect 
to  each  of  its  provisions.    McMahon  v.  Monarch  Life  Ins. 
Co.,  345  Mass.  261,  264,  186  N.E.  2d  827  (1962).  rTTETvery 
phrase  and  clause  must  be  presumed  to  have  been  designedly 
employed,  and  must  be  given  meaning  and  effect,  whenever 
practicable,  when  construed  with  all  the  other  phraseology 
contained  in  the  instrument,  which  must  be  considered  as  a 
workable  and  harmonious  means  for  carrying  out  and  effectuating 
the  intent  of  the  parties."    Charles  I.  Hosmer,  Inc.  v. 
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Commonwealth,  302  Mass.  495,  501,  19  N.E.  2d  800 

TT9WT. 

Both  parties  asserted  the  astericked  language  was  not  ambiguous. 
It  meant  to  DCPO  that  the  individually  costed  items  of  work  represented 
caps  on  how  much  Granger  could  receive  for  performing  the  particular 
task,  so  that  if  actual  costs  were  less  than  that  the  itemized  total, 
only  actual  costs  would  be  paid,  and  if  actual  costs  were  greater  than 
the  itemized  total  only  the  itemized  total  would  be  paid.  Granger 
interpreted  the  astericked  information  to  mean  it  would  receive  at  least 
the  itemized  total  for  the  particular  listed  task,  and  it  would  be  en- 
titled to  actual  costs  as  supported  by  its  cost  breakdown  data  if  such 
costs  were  more  than  the  itemized  totals. 

In  support  of  its  interpretation,  Granger  notes  its  September  20, 
1985  letter  to  DCPO  clearly  gives  notice  that  the  costs  discussed  at 
the  September  17,  1985  meeting  were  only  estimates  not  yet  sufficiently 
determined  to  be  used  in  an  ATP.    In  support  of  its  interpretation 
DCPO  notes  the  Contract  does  not  allow  for  payment  for  extra  work  without 
some  cap  on  the  amount  of  the  recovery,  the  amount  of  the  ATP  was  agreed 
to  by  Granger  at  the  September  17,  1985  meeting,  and  Granger  never 
performed  the  work  under  protest  after  the  ATP  was  issued. 

No  written  account  exists  about  what  happened  at  the  September  17, 
1985  meeting.    Granger's  witness  was  not  at  the  meeting.    Both  of  DCPO's 
witnesses  were  at  the  meeting.    They  both  testified  Granger  agreed  the 
$222,589.52  would  be  a  cap  on  its  recovery  for  the  extra  work.  Despite 
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this  testimony,  the  astericked  language  has  not  been  satisfactorily 
explained  by  their  testimony  of  what  happened  at  the  meeting.    It  is 
not  clear  why  the  third  option  on  the  ATP  was  not  chosen  since  it 
would  appear  to  best  represent  what  DCPO's  witnesses  testified  the 
parties  agreed  to.    On  the  other  hand,  DCPO  did  not  require  time  and 
material  records  to  be  kept  pursuant  to  the  Contract  procedures  in 
order  for  Granger  to  collect  under  the  ATP  for  the  extra  work  it 
performed. 

There  is  no  evidence  to  demonstrate  whether  Granger,  after  the 
September  20,  1985  letter,  developed  more  precise  cost  figures  for 
each  item  of  extra  work  involved  in  the  ATP.    The  minutes  of  the  job 
meetings  thereafter  and  up  to  the  time  of  the  issuance  of  the  ATP, 
about  two  months  later,  show  Granger  had  knowledge  the  ATP  was  going 
to  be  issued  based  on  the  negotiated  costs  from  the  September  17  and 

24,  1985  meetings.    Granger  also  had  knowledge  of  the  Designer's  Septenber 

25,  1985  letter  to  DCPO  with  the  attached  itemized  extra  work  amounts, 
but  it  did  not  thereafter  submit  updated  costs  for  the  list  of  extra 
work  tasks.    Consequently,  it  is  hard  to  conclude  Granger  was  surprised 
by  the  issuance  of  the  ATP  for  $222,589.52,  reflecting  no  changes  in 
Granger's  originally  submitted  costs. 

Based  on  the  foregoing  discussion,  it  appears  the  astericked 
information  means  Granger  will  not  receive  more  than  $222,589.52  for 
performing  the  extra  work,  and  that  each  described  task  on  the  attached 
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sheets  contains  its  own  lump  sum  which  Granger  will  not  receive  more 
than.    This  interpretation  explains  why  Granger  did  not  have  to  keep 
time  and  material  sheets  according  to  the  Contract  procedures  such 
as  required  for  the  third  option  on  the  ATP  form.    This  interpretation 
also  explains  why  Granger  did  not  proceed  under  protest  following  the 
issuance  of  the  ATP  based  on  its  original  cost  figures.    Granger  under- 
stood it  would  receive  at  least  the  lump  sum  listed  for  the  particular 
extra  work  task.    It  was  not  haphazard  or  unintentional  that  the  third 
option  on  the  form  was  not  chosen  by  DCPO.    Granger  was  also  aware 
of  this  point. 

The  interpretation  of  the  astericked  language,  in  the  context  of 
the  facts  of  this  particular  case,  is  that  Granger  would  receive  lump 
sum  awards  for  each  item  of  extra  work  it  performed.    It  follows  that 
Granger  would  not  be  entitled  to  more  than  the  lump  sum  amounts  even 
if  its  actual  costs  were  greater.    Likewize,  despite  what  DCPO  did 
in  paying  out  on  the  ATP  once  the  extra  work  was  performed,  Granger 
could  not  receive  less  that  the  lump  sum  amounts  as  long  as  it  carried 
out  the  extra  work  as  contemplated  and  agreed  to  by  the  parties.  This 
interpretation  fairly  addresses  the  parties'  meeting  of  the  minds, 
because  it  takes  into  consideration  the  inability,  on  many  of  the  items 
of  extra  work,  of  Granger  to  produce  firm  expected  costs.    It  also 
takes  into  consideration  DCPO's  need  to  place  a  cap  on  how  much  would 
be  paid  out  for  performing  the  extra  work  so  that  funding  could  be 
obtained  on  a  set  amount.    This  interpretation  also  acknowledges  the 
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parties  understood  precise  costs  could  not  be  developed  for  each  item 
of  extra  work  within  a  reasonably  foreseeable  time  to  permit  handling 
the  payments  by  formal  change  order  submissions  pursuant  to  Form  5 
and  Article  VI  of  the  Contract. 

Applying  these  determinations  to  the  two  change  order  submissions 
from  CP-87-857,  results  in  an  affirmation  of  DCPO's  action  in  awarding 
the  lump  sum  amounts  and  not  any  greater  actual  costs.    It  is  so  ordered. 


DIVISION  OF  ADMINISTRATIVE  LAW  APPEALS 


Sarah  H .  Luick  ,  Esq . 
Administrative  Magistrate 
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DECISION  ON  MOTION 
FOR  RECONSIDERATION 

Pursuant    to  801   CMR   1.01    §10(8),    the   Appellant,  Thomas 
O'Connor  &   Co.,    Inc.,   made   a  motion    to   reconsider    the   February  3, 
1988   decision   of    the   Administrative  Magistrate    in   the  above-named 
case.      A  hearing  on   that   motion  was   held   on  June   20,    1988   at  the 
offices   of    the   Division   of  Administrative   Law  Appeals,  One 
Ashburton   Place,    Boston,   Mass.    pursuant    to  G.L.    c.7,  §4H. 
Written  briefs   were   submitted   by  both  parties. 

In   its   motion   to   reconsider    filed   on   February   18,    1988,  the 
Appellant    notes    that   although    the   Administrative  Magistrate 
allowed    the   Appellant's   claim   for   additional    probing   costs,  the 
Magistrate    failed    to   state    the   basis    for   her   ruling.      In  addition 
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the  Appellant  contends  that  the  Magistrate  failed  to  rule  on 
whether  or  not  O'Connor  was  entitled  to  the  84  day  extension 
sought    in    the    change  order. 

Finally,    the   Appellant    contends    that    the   Magistrate's  order 
denying    its    request    for   extended    overhead   costs    is   contrary  to 
the   weight   of   the   evidence    presented   at    the  hearing. 

The   Respondent   does   not    object    to    the    findings  or 
conclusions    reached    in    the   Magistrate's   February   8,    1988  decision. 
However,    the   Respondent    seeks    further   direction   from  the 
Magistrate   concerning    the   disposition   of  Appellant's    request  for 
an   eighty-four    (84)    day    time   extension   as   well   as   a  further 
review  of    the   basis    for    the   Magistrate's   determination    that  the 
Appellant    is   not   entitled    to   extended    overhead   costs  for 
supervising   contract   work   performed   during    the   so-called  window 
period  . 

Findings    of  Fact 

After   reviewing    the    testimony    and   evidence   provided   in  the 
appeal   as   well   as    the    oral    and  written   arguments    presented,  1 
make    these   additional    findings   of  fact: 

44.  Appellant's    foundation   work  was    extended  approximately 
thirty   days   due    to   design   changes    in   the   PIF   system  which  were 
beyond    the   control   of    the  Appellant. 

45.  The   Appellant    failed    to   undertake    the   grade   beam  and 
concrete   slab   construction    in   a   timely    fashion   thus  accounting 
for   approximately   54   days   of   the    total   84   day  delay  period 
experienced   during    foundation  construction. 
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46.  The   Appellant   was    permitted    to   work   during    the  window 
period   and   was    therefore   effectively   granted   a   120   day  time 
extens  ion . 

47.  The   costs    for   supervision   during    the   window  period  were 
costs    incurred   in   supervising    the    performance   of   the  contract 
work   required   under   the  contract. 

48.  The   Appellant    received    the   contractually  prescribed 
markup    for   overhead   and   profit   as    part   of   the    foundation  change 
orders   #1,    3   and  6. 

Cone lus  ion 

G.L.    c.30,    §39N  provides    in   pertinent    part    that   "If,  during 
the    progress   of    the   work,    the   contractor   or    the  awarding 
authority   discovers    that    the   actual   subsurface   or    latent  physical 
conditions   encountered   at    the    site   differ   substantially  or 
materially    from   those    shown   on   the   plans   or   indicated    in  the 
contract   documents   either   the   contractor   or    the  contracting 
authority   may   request    an   equitable   adjustment    in   the  contract 
price   of   the   contract   applying    to  work   affected   by   differing  site 
c ond i t i on s . . . Upon  receipt   of   such   a  claim  from  a  contractor,  the 
contracting   authority   shall   make    an   investigation   of  such 
physical   conditions,    and,    if   they  differ   substantially  or 
materially    form   those    shown   on   the   plans    or    indicated    in  the 
contract   documents    or   from   those   ordinarily   encountered  and 
generally   recognized   as    inherent    in  work   of   the  character 
provided    for   in    the   plans   and   contract   documents   and   are    of  such 
a   nature   as    to   cause    an   increase    or   decrease    in   the   cost  of 
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performance    of    the    work    or   change    in    the   construction  methods 
required    for   the    performance    of    the   work  which    results    in  an 
increase    or   decrease    in    the   cost    of    the   work,    the  contracting 
authority    shall    make    an   equitable    adjustment    in    the  contract 
price   and    the   contract    shall   be   modified    in   writing  accordingly." 

In   accordance   with  G.L.    c.30,    §39N  and   Article   VI(5)(a)  of 
the   contract    (Ex.    11),    I   conclude    that    the   Appellant   was  entitled 
to   the    requested   amount   of   $4,673.64   to   cover   the   80   man  hours  of 
additional    probing.      This    additional    probing   was    necessitated  by 
the   Appellant's    not   being    informed    that    the    locations   of  the 
obstructions   were   materially   different    than    those    listed    in  the 
plans    and  specifications. 

However,    I   conclude    that    the   Appellant    is    not   entitled  to 
the   eighty-four   day   extension   requested   due    to   foundation  changes. 
I   concur   with   the   Respondent's    position    that    it  effectively 
granted    the   Appellant    a   120   day    time   extension   by  permitting 
O'Connor   to   work   through    the   window   period.      Moreover,    I  conclude 
that    the   Appellant    is    responsible    for    the    two   month   delay  in 
commencement    of    the   grade   beam  construction   stretching   from  the 
first    week    of   May    through   July   8,  1983. 

With   respect    to   the    issue   of   compensation   for   overhead,  I 
conclude    that    the   Appellant    was    not   entitled    to  additional 
overhead   and    supervision   costs    for   proceeding  with    the  contract 
work   during    the    "window  period." 

O'Connor   had    requested   $19,800   for    its   extended  overhead 
costs   consisting   of   $18,000    for   supervision   and   $1800   for  trailer 
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and    site   expenses.      Under    the    terms    of    the    contract    (see   Ex.  11), 
O'Connor,    as   general    contractor,    is    required    to   supervise  the 
work   during    the   ongoing   construction.      Since    the  construction 
work   performed   during    the   window   period   had    to   be    performed  at 
some    point    in   time,    O'Connor   was    responsible    for   supervising  this 
work   under   the   agreed   contract   price    and    thus    is   entitled    to  no 
additional  compensation. 

Moreover,    the   Respondent    in   allowing   change    orders   #1,    3   &  6 
awarded    the   Appellant   approximately   $80,000   in  equitable 
adjustments    for   additional    foundation  work. 

In   the   recent   DALA  case   of   Calcagni   &    Sons   CP-9319,    at  27, 
Administrative   Magistrate   Luick   stated    that    "Calcagni    claim  for 
extended   overhead,    seeking   to   recover   the   costs   as   an  equitable 
adjustment    separate    from   and    in   addition   to   the   change  order 
mark-up   provisions,    cannot    find    support    in   either  Article   V(3)  or 
Article   VI."      In   Calcagni  ,    supra   at   29,    the   Magistrate   noted  that 
the   only    time    that   a   contactor   can   recover   extended  overhead 
costs   under  DCPO's   contract    language    is   when   the   contractor  has 
established    that   DCPO  has    acted    in   bad    faith,    took   arbitrary  or 
capricious    action   or    intentionally   obstructed    the  contractor's 
cont  rac  t   rights  . 

In   the   current   case    the   Appellant   has    provided   no  evidence 
to  demonstrate   bad    faith   or   arbitrary   action   by    the  Respondent. 
Nor   did    the   Appellant    present   convincing   evidence    to  substantiate 
its   position   that    the   necessity    to  work   during    the   window  period 
was    predicated   on    the    foundation  changes. 
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Thus    in    light    of    the    fact    that:      1)    The   Appellant    failed  to 
demonstrate    that    the    necessity    to   work   during    the   window  period 
was   due    to    foundation   changes;    2)    the   Appellant    failed  to 
demonstrate    that    the   delay   was    cuased   by    the   Respondent;    and,  3) 
the   Appellant    received   contractually   prescribed  markup  for 
overhead   and   profit   as    part   of   change    orders    1,    3   &   6,    I  conclude 
that    the   Appellant    is   not   entitled    to   additional   compensation  for 
its    overhead   and    supervision   costs    incurred   during    the  window 
period. 

DIVISION  OF   ADMINISTRATIVE   LAW  APPEALS 

^  fCul  >).U  rcAOlX  Qd/U  

Joan   Freiman  Fink 

Ad  ministrative  Magistrate 
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DECISION 


Pursuant  to  G.L.  c.  30,  s.  39Q,  the  Appellant,  Pasco  Construction 
Corporation  (hereinafter  Pasco),  is  appealing  the  decision  of  Respondent, 
Division  of  Capital  Planning  and  Operations  (hereinafter   D.C.P.O.),  to 
retain  $10,000  from  final  payment  on  Mass.  State  Project  M81  -  2, 
Contract  IB  and  to  retain  $10,000  from  final  payment  on  Mass.  State 
Project  M84  -  4,  Contract  No.  1  due  to  the  alleged  failure  on  the 
part  of  Pasco  Construction  Corporation  to  comply  with  required 
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Minority  and  Women  business  enterprises  set  aside  requirements. 
(Exhibits  21  and  22). 

Appellant  filed  an  appeal  on  October  29,  1987.    A  full 
hearing  was  held  on  January  20,  February  29,  and  April  12,  1988 
at  the  Division  of  Administration  Law  Appeals,  One  Ashburton  Place, 
Boston,  pursuant  to  G.L.  c.  7,  s.  4H.    Briefs  from  both  parties 
were  filed  by  May  19,  1988. 
FINDINGS  OF  FACT 

Based  upon  the  evidence  introduced  at  the  hearing  and  upon  an 
assessment  of  credibility  of  witnesses,  I  hereby  make  the  following 
findings  of  fact: 

1.  Appellant  and  Respondent  entered  into  a  contract,  Mass. 
State  Project  M81  -  2  Contract  No.  IB  (hereinafter  Framingham 
Project),  agreeing  that  Appellant  was  to  remove  and  replace  certain 
roofs  and  structures  and  make  certain  structural  repairs  at  the 
Cushing  Hospital,  Framingham,  as  well  as  remove  and  replace  certain 
electrical  wiring,  install  steel  beams  and  replace  certain  ceiling 
sheetrock . 

2.  On  this  project,  the  dollar  amount  required  by  the  contract 
to  be  reserved  for  minority  -  owned  business  enterprises  is  $33,500 
and  for  women  -  owned  businesses  is  $16,750.    (Exhibit  3). 

3.  Appellant  and  Respondent  entered  into  a  contract,  Mass. 
State  Contract,  M84  -   4  Contract  No.  1  (hereinafter  Lexington 
Project)  agreeing  that  Appellant  was  to  build  and  landscape  around 
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a  one  -  story  alternative  model  community  building  for  the 
handicapped. 

4.  The  dollar  amount  required  in  said  contract  to  be 
reserved  by  the  general  contractor  for  minority  -  owned  business 
enterprises  (hereinafter  M.B.E.)  is  $38,822  and  for  women  - 
owned  business  enterprises  (hereinafter  W.B.E.)  is  $19,411, 
Contract,    Article  XIII,  s.  2. 

5.  Contracts  for  both  the  Lexington  and  Framingham  Projects 
state  at  Article  XIII  that  "all  contractors  .  .  .  agree  to  be 
bound  by  the  commitments  and  obligations  outlined  .  .  .  below." 
Contract,  Article  VIII,  s.  1  (Exhibit  3). 

a.  "Within  5  working  days  after  receipt  of  bids,  the 
apparent  low  bidder  must  submit  to  D.C.P.O.  a  completed  schedule 
of  W. /M.B.E.  contractors  with  whom  he  intends  to  subcontract, 

a  statement  of  the  total  price  to  be  paid  each  sub-contractor  and 
a  description  of  the  work  to  be  performed,  together  with  fully 
completed  Letters  of  Intent  covering  each  Women/Minority  Contractor" 
Contract,  supra  s.  6(a)  (Exhibit  3). 

b.  "Within  5  days  of  the  contract  award,  the  general  bidder 
.  .  .  shall  furnish"  D.C.P.O.  "with  signed  .  .  .  subcontracts 
which  have  been  executed  between  it  and  each  of  the  W./M.B.E's 
listed  on  the  schedule  .  .  ."    Contract,  supra  s.  6(b)  (Exhibit 
3). 
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c.  "The  general  contractor  shall  not  perform  with  his  own 
organization  or  subcontractor  .  .  .  work  designated  for  the  W./ 
M.B.E.  .  .  .  without  the  written  approval  of"  D.C.P.O.  Contract, 
supra  s.  6  (Exhibit  3). 

d.  If  the  general  contractor  "for  reasons  beyond  his  control 
cannot  comply"  with  the  required  W. /M.B.E.  set  aside  or  the  schedule 

of  W./M.B.E.'s  submitted  to  D.C.P.O.  the  general  contractor  is  required 
by  the  contract  to  submit  to  D.C.P.O.  "at  once  the  reason  for  his 
inability  to  comply.    Proposed  revisions  to  the  schedule  stating  how 
he  intends  to  meet  his  obligation  under  these  conditions  must  be 
submitted  as  soon  as  possible."    Contract,  supra  s.  6(h)  (Exhibit  3). 

6.    Both  contracts  provide  the  following  sanctions  for  failure 
to  comply: 

a.  Suspension  of  "any  payment  for  the  work  that  should  have 
been  performed  by  a  W. /M.B.E.  pursuant  to  the  schedule."  Contract, 
supra,  s.  6a  (1) . 

b.  Requirement  of  specific  performance.    Contract,  supra 
s.  6a  (2). 

c.  Retention  by  D.C.P.O.  of  an  amount  to  the  extent  the 
general  contractor  has  not  complied,  in  connection  with  final 
acceptance  and  final  payment.    Contract  supra  s.  6(b). 

d.  In  addition,  or  as  an  alternative,  the  D.C.P.O.  "may 
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suspend,  terminate  or  cancel  the  contract  in  whole  or  in  part." 
Contract,  supra  s.  6(c). 

e.    D.C.P.O.  "shall  not  impose  sanctions,  if  it  finds  the 
general  contractor  has  taken  every  possible  measure  to  comply 
with  the  conditions  or  that  some  other  justifiable  reason  exists 
for  waiving  these  conditions  in  whole  or  in  part."  Contract, 
supra  s.  (6)  and  (d).    (Exhibit  3). 

7.  Both  contracts  provided  that  D.C.P.O.  would  recover 
liquidated  damages  if  the  projects  were  not  completed  by  the 
specified  contract  completion  dates.    The  specified  liquidated 
damages  were  $100.00  per  day  for  the  Framingham  Project  and 
$500.00  per  day  for  the  Lexington  Project.    (Exhibit  37). 

8.  On  June  17,  1985,  Appellant  filed  its  schedule  for 
Participation  by  Women/Minority  Business  Enterprises  for  the 
Framingham  Project  reflecting  the  following: 


Company  W./M.B.E. 

Bob  Chin  Electrical  M.B.E. 

Builders  &  Vendors,  Inc.  W.B.E. 

Jet-A-Way  Disposal,  Inc.  M.B.E. 

DoCourda  Corporation  M.B.E. 


Nature  of 
Participation 
Elec.  (Labor  Only) 

Drywall  and  Insulation 

Disposal  and  Dumpsters 

Demolition  (Labor  Only) 


$  Value  of 
Participation 
5,000 

16,5000 

20,000 

15,500 


Total  W.B.E.  Commitment:  $16,500 
Total  M.B.E.  Commitment:  $40,500 
Total  Dollar  Amount  $57,000 

Exhibit  4 

Each  of  these  companies  was  then  a  S    0    M    B    A  (hereinafter  S0MBA) 
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certified  enterprise  as  required.    D.C.P.O.  accepted  this  schedule. 

9.    In  June  1985  Appellant  filed  Letters  of  Intent  with  D.C.P.O. 
reflecting  the  same  information  as  stated  in  the  paragraph  above, 
except  that  the  Letters  of  Intent  with  respect  to  the  following 
firms  showed: 


Company 
Jet  -A-Way  Disposal 

Jet  -A-Way  Disposal 

DoCourda  Corporation 


Total  Dollar  Amount 


M.B.E. 

M.B.E. 

M.B.E . 
Total 


$5,000 
$17,000 

$12,500 
$34,500 


Exhibits  5  and  10 


10.    On  June  3,  1985  Appellant  filed  a  schedule  for  Participation 
by  Women/Minority  Business  Enterprise  for  the  Lexington  project 
reflecting  as  follows: 


Company  W. /M.B.E. 

Earth  Design  Assoc.  W.B.E. 


Jet-A-Way  Disposal 
Ernie  S.  Construction 


M.B.E. 
M.B.E. 


Nature  of 
Participation 
Landscaping 

Disposal 
Site  Work 


$  Value  of 
Parti  ci  pat ion 
$62  ,524 


Total  W.B.E.  Commitment 
Total  M.B.E.  Commitment 
Total  Dol lar  Amount 


$8,200 
$50,000 

$62,524 

$58,200 

$120,724 

Exhibit  12 

Each  of  these  companies  was  then  a  certified  S0MBA  W.  or  M.B.E 
as  required. 

In  June  1985  Appellant  filed  Letters  of  Intent  with  D.C.P.O. 
reflecting  the  same  information  as  stated  above. 
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11.  On  Monday,  September  16,  1985  Inocencio  DoCanto,  Compliance 
Officer  for  D.C.P.O.,  met  with  Angelo  Pasqualino,  general  contractor  and 
owner  of  Pasco  Corporation,  Robert  Spezzano,  then  an  estimator  for  Pasco, 
Eric  Jahan,  the  architect,  project  engineers  and  others  involved  in  the 
Lexington  project.    DoCanto  reviewed  at  the  meeting  the  requirements  of 
Pasco  to  submit  the  executed  subcontracts  of  the  M./W.B.E.  as  well  as 
the  cancelled  checks  showing  payment  to  the  M./W.B.E. 's.    Testimony  of 
Inocencio  DoCanto. 

12.  Pasco  submitted  to  D.C.P.O.  executed  subcontracts  for  Jet-A-Way 
for  the  Lexington  job  for  the  sum  of  $8,200,  (Exhibit  15)  and  for  DoCourda 
Corporation  for  painting  the  interior  and  exterior  for  the  Lexington  job 
for  $11,000,  together  with  a  Letter  of  Intent  for  both  of  these  companies. 
(Exhibits  15  and  17). 

LEXINGTON  PROJECT 
ERNIES  CONSTRUCTION 

13.  A  Letter  of  Intent  from  Ernie's  for  $50,000  to  perform  all 
site  work,  sewer,  excavation  work  and  asphalt  paving  was  submitted  by 
Pasco  to  D.C.P.O.  and  on  June  5,  1985  was  approved  by  D.C.P.O. 

14.  Pasco  submitted  no  executed  subcontract,  no  weekly  manpower 
reports  and  no  cancelled  checks  for  Ernie's. 

15.  Ernie's  Construction  was  not  used  for  the  site  work  etc., 
because  Pasco  found  either  Ernie's  price  too  high  or  were  unable  to 
satisfy  Ernie's  demand  for  payment  within  30  days  of  performance 

of  any  work.    Pasco  learned  of  Ernie's  payment  demand  in  early 
September.    Robert  Meap,  a  non  W./M.B.E.  certified  company  performed 
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the  work  Ernie's  was  originally  scheduled  to  do.  (Testimony  of 
Angel o  Pasqualino  and    Robert  Spezzano) 

16.  At  the  September  16,  1985  preconstruction  meeting  Pasco 
did  not  discuss  problems  it  was  having  with  Ernie's  Construction. 
(Minutes,  Exhibit  28;    Testimony    of  Eric  Jahan ,  Architect  and 
Inocencio    DoCanto,  D.C.P.O.)  At  no  time  during  construction  did 
Pasco  raise  the  issue  of  problems  with  Ernie's  Construction  at 
the  weekly  meetings  at  which  Jahan  was  present.  (Testimony  of 
Eric  Jahan) 

17.  In  October  1985  at  a  weekly  job  meeting,  Pasco  was  asked 
by    Ken  Morang,  the  D.C.P.O.  Project  engineer,  about  W.B.E./ 
M.B.E.  compliance.    Robert  Spezzano,  representing  Pasco,  advised 
that  things  were  being  taken  care  of.    He  did  not  mention  a  probl 
with  Ernie's,  nor  at  any  time  during  construction  did  Pasco 
representatives  state  at  the  job  meetings  that  Pasco  was  not 
using  Ernie's  .  Testimony  of  Eric  Jahan  -  Exhibit  61. 

18.  D.C.P.O.  repeatedly  requested  the  executed  subcontracts, 
manpower  reports  and  cancelled  checks.    Pasco  informed  D.C.P.O. 
it  had  mistakenly  mailed  the  documents  to  the  Department  of  Labor 
and  Industries.    When  the  paperwork  still  had  not  been  received 
by  May  1986,  Inocencio  DoCanto  called  Pasco  and  requested  a 
meeting  at  the  Lexington  job  site.    DoCanto  met  on  May  14,  1986 
with  Martin  Nagle  from  Pasco.    Nagle  said  he  had  mailed  the  paper 
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work  to  the  Department  of  Labor  and  Industries',  had  no  copies, 
but  would  later  send      copies.    He  informed  DoCanto  of  a  problem 
with  a  subcontractor,  DoCourda,  but  never  mentioned  the  problems 
which  developed  with  Ernie's  Construction  in  early  September 
1985,  (Testimony  of  Inocencio  DoCanto.) 

19.  On  August  25,  1986  when  the  work  on  the  Lexington  Project 
was  virtually  completed,  Innocencio  DoCanto  of  D.C.P.O.  first 
learned  that  Ernie's  Construction  had  not  been  used.    Martin  Nagle 
of  D.C.P.O.  so  informed  DoCanto  in  response  to  questions  from 
DoCanto  about  M.B.E.'s.    (Testimony  of  Innocencio  DoCanto). 
DOCOURDA 

20.  Pasco  forwarded  to  D.C.P.O.  a  letter  of  intent  for  DoCourda  for 
$11,000  for  painting  the  interior  and  exterior  of  the  Lexington 
premises,  which  letter  was  approved  by  D.C.P.O.  on  August  6,  1985. 
(Exhibit  17). 

21.  Pasco  submitted  to  D.C.P.O.  an  executed  subcontract  with 
DoCourda  in  the  amount  of  $11,000,  incomplete  manpower  reports, 
as  well  as  cancelled  checks  totalling  $3,000.    (Exhibit  16). 

22.  D.C.P.O.  accepted  the  $3,000  amount  of  the  cancelled 
checks . 

23.  On  April  23,  1986  Pasco  and  the  architect  discussed  the 
growing  problems  they  were  having  with  DoCourda. 

24.  DoCourda  was  subsequently  terminated  from  the  Lexington 
Project.    D.C.P.O.  concurs  that  the  termination  was  based  on 
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justifiable  grounds.  (Stipulation). 

25.  Pasco  requested  no  assistance  from  D.C.P.O.  in  finding  a 
substitution  for  DoCourda  nor  did  Pasco  request  or  receive 
approval  from  D.C.P.O.  for  its  substitution  for  DoCourda  (Testimony 
of  Inocencio  DoCanto.  ) 

JET-A-WAY  DISPOSAL 

26.  Pasco  submitted  to  D.C.P.O.  a  Letter  of  Intent  from 
Jet-A-Way  for  $8,200  to  provide  disposals  and  on  site  dumpsters , 
which  Letter  of  Intent  was  approved  by  D.C.P.O.  on  June  5,  1985. 

27.  Pasco  submitted  to  D.C.P.O.  an  executed  subcontract  with 
Jet-A-Way  which  was  later  marked  "VOID." 

28.  No    other  executed  subcontracts,  manpower  reports  or  certified 
payrolls  were  ever  submitted  to  D.C.P.O.    Cancelled  checks  totalling 
$15,665.30  were  submitted  to  and  accepted  by  D.C.P.O.  (Exhibit  16). 
EARTH  DESIGN 

29.  On  June  5,  1985  Pasco  submitted  a  Letter  of  Intent  with 
respect  to  Earth  Design  Association,  a  SOMBA  certified  W.B.E.  for 
1 andscaping, for  $62,524.00.    Earth  Design  did  not  perform  any 
work  on  the  project. 

I  &  R  MECHANICAL 

30.  A  Letter  of  Intent  for  I  &  R  Mechanical,  a  SOMBA  certified 
W.B.E.,  was  submitted  to  D.C.P.O.  for  $43,900.00;    it  was  approved 
by  D.C.P.O.  June  19,  1985.    All  required  reports  were  submitted 
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with  respect  to  I  &  R  Mechanical.    I  &  R  Mechanical  performed  the 
work  set  forth  in  the  Letter  of  Intent.    (Exhibit  2). 

31.  On  October  9/10,  1985  Appellant  wrote  letters  to  7  SOMBA 
certified  M.B.E.'s  seeking  bids  for  sitework  at  the  Lexington  Project. 
(Exhibit  25).    On  April  18,  1986  Appellant  sought  bids  for  painting 
from  3  W.B.E.'s  for  the  Lexington  Project. 

32.  The  D.C.P.O.  resident  engineer  prepared  daily  progress 
reports  for  each  job  and  the  daily  progress  report  form  reads 
"copies  to  D.C.P.O."  (Stipulation).     On  February  18,  1986 
Herb  Singleton,  D.C.P.O.  advised  Robert  Spezzano  of  Pasco  that 
the  required  manpower  reports,  executed  subcontracts  and  copies 
of  cancelled  checks  had  not  come  in. 

FRAMINGHAM  PROJECT 
RE:    Bob  Chin  &  Son 

33.  Pasco  submitted  to  D.C.P.O.  a  Letter  of  Intent  from  Bob  Chin 
and  Son,  Electrical,  a  SOMBA  -  certified  M.B.E.  for  $5,000  to  do 
electrical  work.    The  letter  was  approved  by  D.C.P.O.  June  3,  1985. 
(Stipulation  Exhibit  1). 

35.  Pasco  submitted  to  D.C.P.O.  2  cancelled  checks  payable  to 
Chin  in  amounts  of  $200  and  $1,400,  dated  8/24  and  8/12/85 
respectively,  totaling  $1,600,  as  evidence  that  Chin  did  a  portion 
of  the  work.    (Stipulation  Exhibits  1  and  9). 

36.  Chin  performed  some  electrical  work  in  the  Cushing  Hospital 
cafeteria,  then  did  not  return  to  complete  the  work.    Chin  borrowed 
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materials  from  the  job  site  which  he  never  returned.    (Project  Meeting 
Minutes  10/25/85  (Exhibit  29). 

37.  Chin  failed  to  secure  a  local  electrical  work  permit.  Meeting 
Minutes  11/14/85  (Exhibit  36). 

38.  Lawrence  Ciolfi,  assistant  superintendant  for  Pasco  of 
the  Framingham  Project,  telephoned  Chin  numerous  times  and  scheduled 
him  to  complete  the  work.    However,  Chin  did  not  do  so  and,  finally 
Ciolfi  fired  Chin.    Electrical  wires  had  been  left  hanging  in  the 
laundry  room,  which  created  an  emergency  situation  and  Pasco  hired 
Ciolfi 's  father  and  Murphy  Electric  Company,  non  M./W.B.E.'s  on 
Nevember  26,  1985  to  complete  the  electrical  work  Chin  was  to  do 
originally.    (Exhibit  33).    Pasco  neither  notified  D.C.P.O.  that 

it  was  terminating  Chin,  nor  did  it  seek  D.C.P.O. 's  approval  to 

hire  either  Murphy  or  Ciolfi 's  father.    (Testimony  of  Lawrence  Ciolfi). 

RE:    JET -A -WAY  (Framingham) 

39.  Pasco  submitted  a  letter  of  intent  to  D.C.P.O.  for  $5,000 
for  Jet-A-Way  to  do  rubbish  removal  and  clean-up.    (Exhibit  10).  The 
letter  was  approved  by  D.C.P.O.  June  13,  1985. 

40.  Pasco  submitted  to  D.C.P.O.  its  executed  subcontract  with 
Jet-A-Way  for  rubbish  removal  and  clean  up  for  $17,000  for  work 
done  at  various  projects,  none  of  which  work  was  specifically  noted 
on  the  subcontract. 

41.  No  manpower  reports  nor  certified  payrolls  for  Jet-A-Way 
were  ever  submitted  to  D.C.P.O. 
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42.  Pasco  submitted  2  cancelled  checks  for  a  total  amount  of 
$11,173.50,  which  checks  were  accepted  by  D.C.P.O.  as  evidence  of 
Jet-A-Way's  work  done  at  the  Framingham  Project.    (Exhibit  11). 
D0C0URDA  CORPORATION 

43.  A  Letter  of  Intent  was  submitted  by  Pasco  to  D.C.P.O. 
from  DoCourda  Corporation  to  perform  demolition  work  (labor  only) 
for  $12,500;  the  letter  was  approved  by  D.C.P.O.  on  June  13,  1985. 
No  subcontract,  manpower  reports  or  cancelled  checks    were  ever 
submitted  to  D.C.P.O. 

44.  DoCourda  performed  no  work  on  the  Framingham  Project  other 
than  a  half-day  of  painting.    Pasco  determined  not  to  use  DeCourda 
in  Framingham.    Pasco  employees  performed  the  demolition  work 
DoCourda  was  originally  scheduled  to  do. 

45.    Pasco  failed  to  seek  or  receive  D.C.P.O.  approval  for 
not  using  or  for  replacing  DoCourda. 
BUILDERS  AND  VENDORS 

46.  Pasco  forwarded  to  D.C.P.O.  from  Builders  and  Vendors, 
a  W.B.E.,  a  Letter  of  Intent  for  $16,500  to  furnish  and  install 
drywall.    The  letter  was  approved  on  June  13,  1985  by  D.C.P.O. 

47.  No  executed  contract,  manpower  reports  or  cancelled  checks 
were  submitted  to  D.C.P.O.  for  Builders  and  Vendors. 

48.  Builders  and  Vendors  did  not  do  any  work  in  the  Framingham 
Project.    It  was  discovered  after  the  project  began  that  the 
Cushing  Hospital  laundry  facility  had  to  be  used  during  the 

day  and,  thus,  the  drywall  work  had  to  be  done  at  night  and 
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cleaned  up  before  the  morning.    Builders  and  Vendors  advised  Pasco 
that  its  business  was  not  set  up  to  work  at  night.  However, 
Builders  and  Vendors  did  subsequently  submit  an  estimate  of 
$24  -  25,000  to  do  the  job.    Pasco  determined  this  price  was 
too  high.    Pasco  then  attempted  unsuccessfully  to  hire  another 
W.B.E.  to  perform  the  sheetrocking  and  plastering.    The  job  was 
eventually  performed  by  Coastwide,  a  non  M. /W.B.E.  firm  for 
$11,500.    (Testimony  of  Lawrence  Diolfi). 

49.  No  approval  from  D.C.P.0.  was  requested  or  received 
from  D.C.P.0.  to  make  a  substitution  for  Builders  and  Vendors. 

50.  On  November  12,  1985  at  the  Framingham  Project  Al 
Pondrier  from  Pasco  reported  to  John  Foley  of  D.C.P.0.  at  the 
weekly  meeting  that  Pasco  had  minority  subs  on  the  job  exceeding 
requirements.    (Exhibit  36). 

51.  On  March  17,  1986  Pasco  wrote  a  letter  to  the  Department 
of  Labor  and  Industries  informing  the  state  that  Pasco  had 

"done  its  very  best  to  comply  with  the  minimum  minority  enterprise 
and  women-owned  business  enterprise."    D.C.P.0.  never  received 
this  letter  until  the  litigation  began.    The  letter  explained 
that  Pasco  was  "forced  to  dismiss"  Chin  due  to  labor  problems 
and  was  unable  to  use  Builders  and  Vendors,  as  they  were  "economically 
unfeasible."    Jet-A-Way  had  been  utilized  for  $8,000  worth  of 
services  and  Pasco  reported  that  it  planned  to  use  Jet-A-Way  for 
another  $8,000  worth  of  work.    Pasco  reported  trying  numerous  times 
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to  have  M./W.B.E.'s  submit  bids  "but  they  failed  to  comply." 
(Exhibit  8). 

52.  On  May  14,  1986  D.C.P.O.  reported  to  Pasco,  Pasco's 
failure  to  file  manpower  reports,  a  final  list  of  subcontractors 
and  payroll  reports.    "The  state  is  issuing  a  notification  of  non- 
compliance unless  the  situation  is  corrected  soon."    (Exhibit  51). 
At  a  meeting  between  D.C.P.O.  and  Pasco  on  site  the  same  day,  Pasco 
did  not  indicate  any  problems  with  Ernie's  or  with  its  W./M.B.E. 
commitment.    (Testimony  of  Eric  Jahan). 

53.  On  July  17,  1987  D.C.P.O.  sent  to  Pasco  a  notice  that  D.C.P.O. 
was  retaining  $10,000  from  each  of  the  Lexington  and   the  Framingham 
Projects  in  view  of  D.C.P.O.'s  failure  to  comply  with  W.B.E.  and 
M.B.E.  set  aside  requirements.    (Exhibit  1). 

54.  On  August  25,  1986  Mr.  DoCanto  called  Martin  Nagle  of 
Pasco.    Nagle  stated  that  he  was  having  problems  fulfilling  his 
M.B.E.  commitment  at  both  the  Framingham  and  Lexington  jobs. 

He  stated  that  they  had  not  used  Bob  Chin  or  Ernie's  Constructions. 
(Testimony  of  Inocencio   DoCanto.  ) 

55.  Angelo  Pasqualino,  owner  of  Pasco,  knew  he  had  the  res- 
ponsibility for  reading   the  specifications  in  the  contract. 

He  agreed  that  he  signed  contracts  for  both  the  Lexington  and 
Framingham  Projects.    Pasqualino 's  priorities  were  performing 
the  work  within  the  required  time  frame  and  for  accomplishing  the 
work  at  a  not  too  excessive  cost.    Although  minority  hiring  was 
a  concern  to  Pasco,  it  was  not  a  high  priority  in  view  of  these 
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other  goals.  (Testimony  of  Angelo  Pasqualino) 
CONCLUSION 

Sanctions  of  $10,000  for  both  the  Lexington  and  Framingham 
projects  were  imposed  upon  Pasco  for  failure  "to  comply  with 
M.B.E.  and  W.B.E.  set-aside  requirements"    (Exhibits  1  and  21). 

The  monies  required  by  the  contracts  to  be  reserved  were 
as  follows: 

Lexington:    M.B.E. 's  -  $38,822  W.B.E. 's  -  $19,411    Total  $58,233 

Framingham    M.B.E. 's    $33,500  W.B.E. 's    $15,750    Total  -$50,250 

Appellant  filed  schedules  for  Participation  by  W./M.B.E.'s  as 
fol lows : 

Lexington       M.B.E.'s    $58,200        W.B.E.'s    $62,524        Total  $120,724 

Framingham     M.B.E.'s    $40,500        W.B.E.'s    $16,500        Total  $57,000 

Both  Projects     M.B.E.'s     $98,700     W.B.E.'s    $79,024     Total  $177,724 

In  accordance  with  the  findings  of  fact,  I  conclude,  as  did 

D.C.P.O.,  that  Appellant's  actual  performance  is  as  follows: 

Lexington  Project  Framingham  Project 

M.B.E.'s  M.B.E. 's 

Jet-A-Way  $15,665.30  Chin  $1,600.00 

DoCourda  $3,000.00  Jet-A-way  $11,173.50 

Total  M.B.E.'s        $18,665.30  $12,773.50 

W.B.E. 


I  &  R  Mechanical  -  $43,900 

Thus,  Appellant's  shortfall  of  the  M. /W.B.E.  set  aside  require- 
ment is  as  follows: 
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Lexington  Project 
M.B.E.  Req.  Set  Aside 


1 


Framingham  Project 

$38,822.00        M.B.E .  Req.  Set  Aside 

$18,665.30 
$20,156.70 

$43,900 
$19,411 

$24,489 


1 


M.B.E 
M.B.E 

W.B.E 
W.B.E 


Actual  Performance 
Shortfall 

Req.  Set  Aside* 
Actual  Performance 


W.B.E.  Shortfall 


M.B.E.  Shortfall 
W.B.E.  Shortfall 

Total  Shortfall: 


M.B.E.  Actual  Performance 
M.B.E.  Shortfall 

W.B.E.  Actual  Performance 
W.B.E.  Req.  Set  Asides  1 

W.B.E.  Excess  of  Req.* 
COMBINED 

PROJECT  EXCESS/SHORTFALL: 

W.B.E.  Excess  $24,489.00 
M.B.E.  Shortfall  -$20,156.70 

Total  Excess  =  $4,332.30 

Total  Shortfall  For  Both  Projects 

Framingham  Shortfall  $37,476.50 
Lexington  Excess  $4,332.30 

Total  2  Project  Shortfall:  $33,144.20 

Pasco  entered  into  the  contracts  for  the  Lexington  and  Framingham 
Projects  knowingly  and  willingly,  full  knowing  it  was  obligated  to 
comply  with  the  terms  of  the  contracts.    Angelo  Pasqualino  admitted 
knowing  that  he  was  responsible  for  such  compliance. 

Pasco  argues,  however,  that  it  demonstrated  good  faith  efforts 
to  comply  with  the  W. /M.B.E.  set-aside  requirements  and,  thus,  the 
penalty  against  it  ought  to  be  waived  as  allowed  in  Art  XIII  s.  6(d) 
of  the  contract  in  the  event  the  general  contractor  has  taken  every 
step  to  comply. 


$33,500.00 

$12,773.50 
$20,726.50 

$16,750.00 
 0 

$16,750.00 


$20,726.50 
$16,750.00 

$37,476.50 


Required  Set  Aside 
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D.C.P.O.  counters  that  the  efforts  made  by  Pasco  to  comply  were 
half-hearted  at  best  and  non-existent  at  other  times. 

While  Pasco  made  substitutions  for  a  number  of  the  subcontractors 
for  which  it  had  filed  Letters  of  Intent,  Pasco  never  notified 
D.C.P.O.  "at  once,"  nor  sought  approval  for  any  of  its  substitutions, 
none  of  which,  except  I  &  R  Mechanical,  were  W./M.B.E's  as  re- 
quired by  Article  VIII  of  the  contracts.    Moreover,  despite  a 
number  of  requests  by  D.C.P.O.  for  the  contract  required  documen- 
tation, Pasco  never  forwarded  it  to  D.C.P.O.  until  after  D.C.P.O.  had 
advised  Pasco  in  July  1986  of  its  intention  to  withold  monies. 
While  Pasco  knew  before  the  Lexington  Project  commenced  that  it 
would  not  be  using  Ernie's  Construction,  it  did  not  so  inform 
D.C.P.O.  until  11  months  thereafter  when  the  project  was  essentially 
completed.    At  one  weekly  meeting  Pasco  assured  the  D.C.P.O.  engineer 
that  "everything"  was  "fine"  with  respect  to  the  M./W.B.E.'s,  when 
it  knew  full  well  Ernie's  was  not  to  be  used. 

While  Pasco  claims  to  have  called  M.B.E.'s  and  W.B.E.'s  from 
the  SOMBA  approved  list  and  to  have  sent  out  letters  in  one  instance 
inviting  bids  from  W./M.B.E's,  it  never  contacted  D.C.P.O.  for 
assistance  in  finding  substitutes. 

Both  Pasqualino  and  Martin  Nagle  of  Pasco  testified  that 
completing  the  projects  on  time  and  for  a  reasonable  cost  were 
high  priorities,  while  complying  with  the  M./W.B.E.  requirements 
was  not.    Pasco  admitted  that  the  high  prices  of  Builders  and 
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Vendors,  as  well  as  Ernie'swere  a  major  factor  in  these  companies 
not  being  used  to  do  the  work. 

Appellant  contends  that  D.C.P.O.  cannot  impose  sanctions 
after  the  certificate  of  use  and  occupancy  has  been  issued. 
Moreover,  by  terms  of  the  contract  "neither  the  inspection  .  . 
certificate  .  .  .  nor  any  payment  for,  nor  acceptance  of,  the 
whole  or  any  part  of  the  work  by  them  .  .  .  shall  operate  on 
a  waiver  of  any  provision  of  this  contract."    Article  VII  (3), 
Exhibit  56.    Thus,  the  sanctions  were  not  improperly  imposed. 

In  view  of  the  findings  and  conclusions  set  forth  below, 
I  find  that  Appellant,  Pasco  Construction,  failed  to  comply 
with  the  W./M.B.E.  set  aside  requirements  of  the  contracts. 

Appellant  argues  that  the  sanctions  imposed  by  D.C.P.O. 
are  overly  severe.    While  the  total  shortfall  on  both  projects  is 
$33,144.20,  the  shortfall  on  the  two  projects  varies  considerable 
and,  thus,  in  my  view  should  be  treated  accordingly. 

As  to  the  Lexington  Project,  it  had  an  M.B.E.  shortfall  of 
$20,156.70,  but  an  excess  on  its  W.B.E.  of  $24,489.    While  hiring 
women  is  of  no  particular  assistance  to  minorities  and  visa 
versa,  the  utilization  of  a  W.B.E.  to  the  extent  of  $43,900  should 
credit  Pasco  something.    Thus,  it  is  ordered  that  penalty  of 
$2,000  be  imposed  as  a  sanction  for  the  M.B.E.  shortfall  on  the 
Lexington  project. 

Whereas  the  total  shortfall  of  W./M.B.E. 's  on  the  Framingham 
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job  is  $37,476.50  it  is  ordered  that  the  decision  imposing  a 
sanction  of  $10,000  with  respect  to  the  Framingham  project 
be  affirmed. 

It  is  further  ordered  that  the  decision  of  John  F.  Bradshaw, 
Associate  Commissioner  of  D.C.P.0.  dated  10/6/87  retaining  $10,000 
from  payment  on  the  Framingham  Project,  Mass.  State  Project 
M81  -  2  Contract  No.  IB,  be  affirmed  and  that  Bradshaw's  decision 
of  the  same  date  regarding  the  Lexington  Project,  Mass.  State 
Project  M84  -  14,  Contract  No.  1,  be  modified  and  reduced  to 
$2,000. 
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DECISION 

Pursuant  to  M.G.L.  c.  30,  s.  39Q,  the  Appellant,  R.  W.  Granger  and 
Sons,  Inc.  on  behalf  of  M.  J.  Flaherty  Co.,  is  appealing  the  decision  of 
the  Respondent,  Division  of  Capital  Planning  and  Operations  (D.C.P.O.) 
denying  Change  Order  Request  Number  28  relative  to  Project  No.  CNO-83-3 
contract  #  1  for  the  Improvements  to  Norfolk  County  Jail,  Dedham,  MA. 
A  hearing  was  held  on  September  9,  1988  at  the  offices  of  the  Division 
of  Administrative  Law  Appeals,  One  Ashburton  Place,  Boston,  pursuant 
to  G.L.  c.  7,  s.  4H. 

M.  J.  Flaherty  Co.,  the  Sub  Bidder,  is  seeking  $1,103.82  for  work 
performed  at  the  Norfolk  County  Jail  which  they  stated  was  not  covered 
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in  the  contract  drawings.    The  Flaherty  Co.  had  to  install  two  extra 
steam  loops  around  a  door.    The  contract  drawing  showed  only  one  loop 
around  the  door  (Ex.  8). 

The  Respondent  states  the  contract  required  a  site  visit  prior 
to  bidding  so  that  bidders  would  be  aware  of  the  conditions  at  the 
facility.    Such  a  visit  would  have  made  bidders  aware  that  three  loops 
would  be  necessary  around  the  door  in  question. 
FINDINGS  OF  FACT 

Based  on  the  testimony  of  John  Jennette  of  M.  J.  Flaherty  Co. 
(Flaherty)  and  Tudor  Ingersoll  of  Tully  and  Ingersoll,  architects  for  the 
project  and  exhibits  1-8.    I  made  the  following  findings  of  fact. 

1.  M.  J.  Flaherty  Co.  did  not  visit  the  Norfolk  County  House 
of  Correction  prior  to  submitting  its  bid. 

2.  A  document  entitled  Information  to  Bidder  which  was  given 

to  Flaherty  states  in  part  (Ex.  5): 

Examination  of  Site  and  Documents 

All  bidders  shall  visit  the  site  and  examine  all 
contract  documents  before  submitting  bids.  Inspect 
and  be  thoroughly  familiar  with  same  and  conditions 
under  which  work  will  be  carried  out.    Neither  the 
Commonwealth  nor  the  Architect  will  be  responsible 
for  errors,  ommissions  and/or  charges  for  extra 
work  arising  from  General  or  Subcontractor's  failure 
to  familiarize  themselves  with  contract  documents  or 
existing  conditions.    By  submitting  a  bid,  the  bidder 
agrees  and  warrants  that  he  has  examined  the  site  and 
the  contract  documents,  that  he  is  familiar  with  the 
conditions  and  requirements  of  both  and  where  they 
require,  in  any  part  of  the  work,  a  given  result  to 
be  produced,  that  the  contract  documents  are  adequate 
and  that  he  will  produce  the  required  result. 

3.  The  contract  for  the  project,  Section  1A  Summary  of  the  Work 
(Ex.  9)  states  in  part: 
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1.10  EXAMINATION  OF  SITE  AND  CONTRACT  DOCUMENTS 

A.    Each  General  Bidder  and  each  Sub-Bidder  shall  visit  the 
site  of  the  proposed  work  and  shall  fully  acquaint  him- 
self with  the  conditions  as  they  exist  so  that  he  may 
fully  understand  and  evaluate  the  facilities,  difficulties 
and  restrictions  attending  the  execution  of  the  work  under 
this  Contract. 

4.  Section  15600  Heating  and  Ventilation  Part  1;    section  1.01, 

D.  2  states  in  (part  (Ex.  7). 

It  shall  be  the  responsibility  of  the  installer  to  survey 
the  existing  conditions  with  the  General  Contractor  to 
determine  any  and  all  requirements  for  storing  of  and/or 
moving  the  existing  heating  system  to  accommodate  any  pro- 
posed construction.    Any  extra  cost  that  arises  due  to 
failure  to  perform  this  survey  shall  be  born  by  the  in- 
staller at  no  extra  cost  to  the  Commonwealth. 

5.  Part  3  of  section  15600  Heating  and  Ventilating  section  3.01, 
states  in  part  (Ex.  7) . 

A.  Plans: 

1.   The  Drawings  are  generally  diagrammatic  and  are  intended  to  con- 
vey the  scope  of  work  and  are  to  indicate  the  arrangement  of 
equipment,  ducts,  piping,  conduits  and  fixtures.    The  drawings 
are  not  intended  to  show  each  and  every  detail  of  construction. 

6.  The  drawing  for  the  job  in  question  (Ex.  8  pg.  4)  has  the  no  - 
tation,  "Existing  Steam  Return  Lines  to  be  combined  and  looped  around 


roof"  (emphasis  added). 
DECISION 

The  contract  language  is  clear.    Flaherty  was  to  visit  the  site  prior 
to  submitting  its  bid.    For  whatever  reason  M.  J.  Flaherty  Co.  chose  not 
to  make  a  pre-bid  sight  visit  and  relied  solely  on  the  plans,  in  this  case 
to  its  detriment.    The  three  pipes  that  were  required  to  be  looped  were  in 
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plain  view  to  anyone  who  visited  the  facility. 

While  it  is  true  that  the  drawings  relied  on  by  Flaherty  (Ex.  8) 
show  only  one  loop,  at  page  four  of  that  exhibit  there  is  language  that 
states  that  "lines"  are  to  be  looped.    This  alone  should  have  put  Flaherty 
on  notice  that  more  than  one  line  was  to  be  looped  around  the  door. 
Flaherty  gambled  in  not  making  a  site  visit  prior  to  submitting  its  bid. 
The  contract  languate  states,  ..."Any  extra  cost  that  due  to  failure  to 
perform  this  survey  shall  be  born  by  the  installer  at  no  extra  cost  to 
the  Commonwealth."    (Ex.  7). 

The  decision  of  the  Division  of  Capital  Planning,  and  Operations 
rejecting  Change  Order  Request  No.  28  is  affirmed. 
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This    is    an    appeal   by   J.    Slotnik   Company    ("Slotnik")    from  the 
rejection  by    the   Division   of   Capital   Planning   and  Operations 
("DCPO")    of    six   change    order    requests   by    Slotnik    under   a  contract 
for  work   on   the   Raymond   Hospital   Replacement   Facility   at  the 
Wrentham   State    School.      The    six   requests   were    rejected   by  DCPO's 
Director   of   Project   Management,    and    subsequently   appealed  by 
Slotnik    to   the   Deputy   Commissioner   of   DCPO,    on   the  following 
dates  : 
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Change    Order  No. 


Letter  Date 
of  Director's 
Rejection  


Slotnik   Appeal  to 
Deputy  Commissioner 


6 
22 
58 
49 
39 
46 


Nov  . 
April 
July 
June 


July 


June 


3, 

2, 
7, 
22, 
14, 
22, 


1  986 
1  987 

1  987 
1  987 
1987 
1  987 


Dec. 

April 

Sept. 

June 

Sept. 

June 


4, 


30 
9 
30 


22 
8, 


1986 

,    1 987 
1987 
1  987 
1  987 
1  987 


The   Deputy   Commissioner    failed    to    issue    a   decision   on   any    of  the 
appeals    within    thirty   days    of    submission,    nor   did    he    extend  the' 
time    period    to    issue    a   decision   beyond    thirty   days    as  permitted 
by  statute. 

On  November   23,    1987,    the   Petitioner    filed    its    appeal  with 
this   Division.      Thereafter   Respondent    filed   a   motion    to  dismiss 
the    appeal    on    the    grounds    that    the   Division   did    not  have 
jurisdiction  because    the    appeal   was   not    timely    taken. *  A 
hearing   was    held    on    the    motion.      Both    parties    submitted  briefs. 
For   the    reasons   hereinafter   set    forth,    the   Respondent's   motion  i 


M.G.L.    c.30    §  3  9  Q   provides    in   pertinent  part: 

Within    thirty   days    of   submission   of  the 
dispute    to    the-chief   executive    official    of  the 
state    agency    or   his/her   designee,    s/he    shall  issue 
a   written   decision   stating    the    reasons  therefor, 
and    shall   notify    the    parties    of    their   right  of 
appeal    under   this    section.      If    the    official  or 
his/her   designee    is    unable    to    issue    a  decision 
within    thirty   days,    s/he    shall    notify    the  parties 
to    the    dispute    in   writing   of    the    reasons   why  a 
decision   cannot   be    issued   within    thirty   days  and 
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of    the   date   by   which    the   decision   shall  issue. 
Failure    to    issue    a   decision   with    the  thirty-day 
period    or   within   the    additional    time  period 
specified    in    such   written   notice    shall    be  deemed 
to   constitute    a   denial    of    the    claim   and  shall 
authorize    resort    to   the   appeal   procedure  described 
below.      The   decision   of   the   chief  executive 
official    or   his/her   designee    shall   be    final  and 
conclusive   unless   an   appeal    is    taken   as  provided 
be  1 ow . 

Within    twenty-one    calendar   days    of  the 
receipt   of   a  written  decision   or   of   the    failure  to 
issue    a   decision   as    stated    in   the  preceding 
subparagraph,    any   aggrieved    party   may    file  a 
notice   of   claim   for   an   adjudicatory   hearing  with 
the   division   of  hearing   officers   or    if   the  amount 
in   controversy   exceeds    ten   thousand   dollars  in 
lieu   of   appealing    the   decision   of   the  chief 
executive    official,    the   aggrieved   party   may  file 
an   action   directly    in   a   court    of  competent 
jurisdiction   and   shall    serve   copies    thereof  upon 
all    other   parties    in   the    form  and  manner 
prescribed   by    the    rules   governing   the   conduct  of 
adjudicatory    proceedings    of    the   division  of 
hearing   officers.      (Emphasis  added) 

Failure   of   the   Deputy   Commissioner,    the   chief  executive 
official,    to   act   within   thirty   days   shall   be   deemed    a   denial  of 
the   claim  and   authorizes    resort    to   the   appeal   process.  A 
contractor   has    21   days    to   appeal    the   denial   by    filing   a   notice  of 
claim   for   an   adjuciatory   hearing  with   this   Division   or    to    file  an 
action   directly    in   court    if    the   amount    in   controversy  exceeds 
$10,000.      If   no   appeal    is    taken  within   21    days,    the   decision  of 
the   Deputy   Commissioner    is    final    and  conclusive. 

The    timely    filing   of   a   claim   is   a  jurisdictional 
requirement.      See,    Westland   Housing    Corp.    v.    Commissioner  of 
Insurance ,    346   Mass.    556,    194   N.E.    2d    714    (1963).      This  Division 
cannot   extend    the    time    for    filing   of   action   unless    there  is 
statutory    authority.      See  ,    Flynn   v.    Contributory  Retirement 
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Appeal    Board,    17   Mass.    App.    668,    461    N.E.    2d    1225    (1984).  There 
being   no    such    statutory    authority,    this   Division    is  without 
jurisdiction    to   hear    this  action. 

Jurisdiction   cannot   be    conferred   because    of    the    failure  of 
the   Deputy   Commissioner    to   notify   the   Petitioner   of    its    right  to 
appeal    to    the   Division    for    two   reasons.      First,    the    appeal  rights 
are    set    forth    in    the   contract   executed   by    the   parties.  Hence, 
Petitioner   was   on  notice   as    to    its   rights.      Secondly,  the 
provision   of   C.30A   §11(8),    requiring   notification   of    rights  to 
appeal,    do   not    apply,    as    these    provisions    only    apply  to 
adjudicatory   proceedings.      The   denial   by    the   Deputy  Commissioner, 
even    if    it   had   been    in   writing   and   not    the    result   of  his  failure 
to   act,    was   not   a  decision  which   resulted    from  an  adjudicatory 
proceeding . 

Under   c . 30    §  3  9  Q    adjudicatory   proceedings    are    afforded  only 
by    this   Division   and   not   by    the    chief   executive    official.  In 
order    to   obtain    an    adjudicatory   hearing,    one   must    timely    file  his 
appeal.      Here,    the   Petitioner   did   not   and,    therefore,    this  appeal 
must   be    dismissed    for   want    of  jurisdiction. 

So  ordered. 

iN  OF   ADMINISTRATIVE,  Jt^AW  APPEALS 

L 

,  Chris  tybpher 

Chief   Administrative   Mag  f-s-^r  a  t  e 
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DECISION 


Pursuant  to  G.L.  c.  30,  s.  39Q,  the  Appellant  and  General  Contractor, 
Eastern  Contractors,  Inc.  (Eastern)  is  appealing  the  decisions  of  the 
Respondent,  Division  of  Capital  Planning  and  Operations  (DCPO),  denying 
its  change  order  requests  numbers  13,  14,  15,  16,  26  and  27  (Exs.  4, 
12,  21,  30,  41  anu  50).    The  appeals  were  timely  filed  (Ex.  2).    A  hearing 
on  the  consolidated  appeals  was  held  December  2,  1988  following  a  pre- 
hearing conference  on  October  14,  1988,  at  the  offices  of  the  Division  of 
Administrative  Law  Appeals,  One  Ashburton  Place,  Boston,  pursuant  to 
G.L.  c.  7,  s.  4H. 

Various  documents  are  in  eviuence  (Exs.  1  -  56).    Prior  to  the 
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taking  of  testimonial  evidence,  the  parties  reached  a  tentative  agree- 
ment settling  change  order  requests  numbers  13,  14,  15  and  16.  The 
parties  agreed  that  a  written  agreement  would  be  presented  for  the 
approval  of  DCPO's  ueputy  Commissioner,  John  I.  Carlson,  Jr.,  following 
wnich  tne  agreement  would  be  filed  with  this  Magistrate  along  with 
written  witndrawals  from  Eastern  of  its  appeals  on  change  oraers 
numbers  13,  14,  15  and  16.    The  record  was  held  open  for  receipt  of 
these  documents,  and  tne  parties  agreed  that  no  purpose  would  be 
served  in  going  forward  with  testimony  on  the  four  change  orders 
since  settlement  was  expected.    To  date,  no  documents  nave  been  filed. 
I  am  dismissing  Eastern's  appeals  on  change  orders  numbers  13,  14, 
15  ano  16.    If  the  appeals  have  not  been  settled,  and  further  hearing 
is  sought,  then  Eastern  must  file  a  Motion  For  Reconsideration. 

At  the  hearing  on  change  orders  numbers  26  ano  27,  Eastern 
presented  tne  testimony  of  Frank  T.  Marino,  a  Project  Manager  with 
Eastern.    DCPO  presented  the  testimony  of  its  Project  Engineer,  Jonas 
M.  Kriauciunas.    Both  parties  made  arguments  on  tne  record. 

Eastern  contends  it  is  not  responsible  under  the  Contract  for  the 
costs  of  replacing  as  a  result  of  a  breaking,  entering,  and  theft  at 
the  jobsite,  the  computer  and  copying  equipment,  including  a  computer  soft- 
ware key,  or  for  the  costs  of  additional  security  measures  tanen  there- 
after.   Eastern  argues  DCPO's  use  of  the  equipment  at  the  time  of  tne 
theft  means  it  had  control  over  the  security  of  the  equipment.  Eastern 
maintains  its  insurance  policies  called  for  under  the  Contract  of  general 
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liability  and  builder's  risk,  aid  not  cover  the  stolen  equipment.  Eastern 
further  maintains  that  it  provided  the  security  called  for  under  the  Contract, 
and  if  UCPO  wanted  theft  insurance  for  particular  items,  tnen  it  should 
have  called  for  such  security  within  the  specifications. 

DCPO  counters  that  the  Contract  clearly  required  that  the  General 
Contractor  provide  and  be  responsible  for  security  over  all  materials  and 
equipment  at  the  job  site.    DCPO  also  argues  the  Contract  required  the 
General  Contractor  to  reimburse  DCPO  for  the  loss  of  any  equipment  re- 
gardless of  whether  it  is  gone  due  to  the  criminal  act  of  theft.  DCPO 
contends  the  matter  of  whether  Eastern's  insurance  coverea  the  loss  is 
irrelevant.    DCPO  acknowledges  it  did  not  call  for  theft  insurance  on 
individual  pieces  of  equipment  such  as  was  stolen,  but  DCPO  argues  it 
was  up  to  Eastern  to  cover  the  loss  whether  it  took  out  theft  insurance 
or  not.    DCPO  maintains  that  the  failure  of  Eastern's  general  liability 
and  builder's  risk  insurance  to  cover  the  loss  nas  no  effect  on  the 
Contract  terms  which  required  Eastern  to  bear  the  costs  of  such  losses. 
FINDINGS  OF  FACT 

Based  on  the  documentary  and  testimonial  evidence  presented,  and 
the  reasonable  inferences  drawn  therefrom,  I  make  the  following  findings 
of  fact: 

1,  Eastern  Contractors,  Inc.  is  the  General  Contractor  for  Ma 
State  Project  E84-13,  Contract  No.  1  for  the  Fire  Fighting  Academy  in 
Stow.    The  Contract  award  is  $4 ,513 ,6'itf.OO  (Exs.  1,  48  and  5b). 

2.  Under  Article  III,  the  general  performance  obligations  of  the 
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general  contractor,  section  7  calls  for  Eastern  to  erect  or  proauce  for 
the  Resident  Engineer,  separate  quarters  on  the  job  site  having  electric 
lighting  and  a  "tightly  screened  door  and  windows  with  secure  locking 
devices."    At  the  conclusion  of  the  project  all  the  equipment  was  to 
"become  the  property  of  the  general  contractor."    (Ex.  1).    at  Section 
1.03  of  the  Contract  ,  Eastern  is  required  to  obtain  particular  software, 
PROMIS.    Ac  Section  ID,  1.16  Temporary  Field  Office  at  (A)  of  the  Contract, 
Eastern  is  required  to  furnish  "a  temporary  field  office  building"  (a 
trailer  was  provided),  and  at  (C),  various  office  equipment  for  the 
Resident  Engineer's  trailer  including  a  typewriter  and  computer  equip- 
ment.   At  (B),  Eastern  is  required  to  provide  a  trailer  witn  "one  exterior 
door... with  deadbolt,  keyed  from  outside."    (Ex.  1). 

3.  Under  Article  III,  Section  14  regarding  site  protection,  Eastern 

is  held  to  the  following  general  security  measures: 

(a)  The  general  contractor  shall  take  precaution  in 
execution  of  work  for  demolition  of  existing  structures 
and  materials  not  to  disturb  or  damage  any  existing 
structures,  landscaping,  walks,  roads,  or  otner  items, 
scheduled  to  remain.    The  contractor  snail  restore  any 
damaged  items  to  original  condition  and  as  directed  by 
Architect. 

(d)  The  contractor  shall  provide  and  erect  acceptable 

barricades,  fences,  signs,  and  other  traffic  devices 

to  protect  the  work  from  traffic  and  the  public.    (Ex.  1). 

4.  Under  Section  ID,  Temporary  Facilities  and  Controls,  subsection 
1.09  (A)  calls  for  Eastern  to  provide  "Temporary  construction  fencing, 
with  gates,  around  the  project  site,  generally  following  the  limit- 

of  Contract  lines,  generally  following  the  1 imi t-of-work  lines,  as 
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directed  oy  the  Architect."    Tne  provision  further  requires  that  the 
"construction  fence  and  gates  shall  be  constructed  of  new  materials  and 
shall  be  8ft.  high  of  eitner  plywood  or  chain  link  fence  construction." 
(Ex.  1). 

5.  Under  Section  ID,  subsection  1.10,  security,  are  the 
following  provisions: 

A.  The  Contractor  shall  be  fully  responsible  for 
security  of  the  work  areas  of  the  site  ana  for 
patrolling  anu  protecting  the  work  under  con- 
struction and  his  and  the  Owner's  materials 
stored  or  otherwise  located  on  the  site,  and 
shall  reimburse  the  Owner  for  any  loss,  damage, 
or  injury  to  such  materials. 

B.  The  Contractor  shall  be  responsible  to  arrange  for 
adequate  outdoor  lighting  to  illuminate  stagings, 
stockpiles,  trenches,  dangerous  projections,  ex- 
cavations and  the  like  as  required  to  protect  the 
safety  of  workmen,  other  personnel,  and  the  public 
and  as  an  aid  in  the  protection  against  theft  and 
vandalism.    (Ex.  1). 

6.  Under  Article  IV,  Control  of  Materials  and  Equipment,  Section 
4,  on  delivery  and  storage  of  materials,    Eastern  is  required  to  "take 
charge  of  and  be  liable  for  any  loss  of  or  injury  to  tne  materials  for 
his  use  delivered  at  or  in  the  vicinity  of  the  place  where  the  work 

is  being  done...."    At  Section  5,  on  payment  for  stored  materials, 
"the  contractor  may  request,...,  payment  for  materials  purcnased  ex- 
pressly for  the  work  under  this  contract,  that  are  delivered  to  the  site 
or  stored  at  a  location  agreed  upon  by  /_DCP0/,  provided  the  contractor 
transfers  absolute  legal  title  to  such  materials  and  a  certificate  of 
insurance  insuring  the  Commonweal tn  against  any  loss,  destruction,  or 
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disappearance  of  said  materials  until  such  time  as  they  may  be  incor- 
porated in  the  work."    (Ex.  1). 

7.  In  connection  with  the  project,  Eastern  had  to  install  the 
office  equipment  in  the  trailer  for  use  by  DCPO.    UCPO  was  not  taking 
ownership  of  the  equipment,  which  was  to  be  returned  to  Eastern  at 
the  conclusion  of  the  project. 

8.  On  or  about  March  4,  1988,  DCPO  purchased  the  computer  soft- 
ware and  key  from  Eastern.    DCPO  issued  a  change  order  for  $3,734.47 
(Ex.  45). 

9.  Eastern  notified  the  Stow  Police  Department  that  it  had  a 
construction  site  in  Stow,  and  sought  inclusion  of  the  site  in  the 
patrolling  done  by  the  Department.     Eastern  did  not  set  up  a  special 
detail  with  the  Stow  Police,  nor  did  it  obtain  armed  guards  or  guard 
dogs  or  take  other  security  measures  to  patrol  the  construction  site. 

10.  The  Resident  Engineer's  trailer  and  equipment  was  being  used 
by  DCPO  during  the  project. 

11.  Under  Article  XV,  Insurance  Requirements,  Eastern  was  required 
to  obtain  general  liability  and  builder's  risk  insurance  coverage.  The 
Contract  did  not  require  theft  insurance  for  the  computer  equipment, 
software  key,  typewriter  and  copier  supplied  for  the  Resident  Engineer 
(Ex.  1). 

12.  Unaer  Article  XVI,  Indemnification,  Eastern  is  required  to 
"take  all  responsibility  for  the  work,  and  take  all  precautions  for 
preventing  injuries,  including  but  not  restricted  to  inevitable  injuries, 
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to  persons  and  property  in  or  about  the  work,  shall  bear  all  losses 
resulting  to  him  on  account  of  the  amount  or  character  of  the  work." 
The  Article  also  requires  Eastern  to  "take  all  proper  precautions  to 
protect  property  from  injury  or  unnecessary  interference."    (Ex.  1). 

13.  In  some  of  its  contracts,  DCPO  requires  more  security  measures 
be  taken  beyond  those  included  in  Eastern's  Contract,  such  as  more 
patrolling  or  an  alarm  system.    Additional  security  measures  are  frequently 
required  by  contracts  involving  work  for  the  Department  of  Correction. 

14.  Sometime  during  the  weekend  of  February  13  -  14,  1988  the 
Resident  Engineer's  trailer  was  broken  into.    Nothing  was  founa  to  nave 
been  taken.    The  Stow  Police  Department  was  notified  (Exs.  46,  47,  49, 
54  and  55). 

15.  At  the  time  of  the  break-in,  the  construction  site  had  only 
one  side  of  fencing  up,  the  side  facing  a  roadway,  and  the  portion  of 
fencing  having  a  gate  with  a  padlock.    There  was  an  on-going  dispute 
involving  the  Contract  specifications  calling  for  fencing  which  was 
subsequently  resolved,  with  the  fencing  completed  after  the  March  5-6, 
1988  weekend.  (Stipulation). 

16.  Following  this  break-in,  no  additional  security  measures  were 
taken  by  Eastern  at  the  job  site.    The  Resident  Engineer  recommended 
additional  security  measures  might  be  taken  by  Eastern.    DCPO  did  not 
require  additional  secutiry  measures.    (Exs.  46  and  54). 

17.  During  the  weekend  of  March  5-6,  1988  a  second  break-in 
occurred  at  the  job  site.    The  suspects  entered  the  Resident  Engineer's 
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trailer  and  Eastern's  trailer  "by  cutting  the  paulocks  with  bolt  cutters." 
The  computer  equipment  including  the  software,  the  typewriter,  the  copier 
and  the  software  key  were  stolen  from  the  Resident  Engineer's  trailer. 
The  computer  printer  was  subsequently  located  on  the  job  site.  "The 
chain  link  fence  securing  the  site  was  found  to  be  cut  near  the  Southeast 
corner  of  the  site,  as  was  the  padlock  on  the  front  gate."    The  Stow 
Police  investigated  the  scene  and  filed  a  report  on  the  theft  (Ex.  49). 

18.  Following  this  second  breakin,  Eastern  obtained  additional 
security  measures  and  insurance.    Neither  the  general  liability  or 
builder's  risk  insurance  policies  covered  the  stolen  equipment.  (Exs. 
44  and  53.). 

19.  Eastern  obtained  replacement  equipment  for  DCPO.    (Exs.  44 
and  53) . 

20.  Eastern  paid  for  the  replacement  equipment  under  protest,  and 
filed  a  change  order  for  $2,991.00  for  the  cost  of  the  PROMIS  software 
key,  and  a  change  order  for  $16,307.00  for  the  cost  of  all  the  stolen 
computer  and  office  equipment  and  for  the  cost  of  additional  insurance 
and  security  measures  (Exs.  43,  44,  52  and  53). 

21.  The  Resident  Engineer,  Howard  Allen,  and  the  Architect, 

David  Burton  Ickes,  recommended  that  both  change  orders  be  denied,  relying 
on  Contract  provisions  and  contending  Eastern  was  responsible  for  the 
stolen  equipment  (Exs.  4b,  47,  54  and  55). 

22.  The  Director  of  DCPO's  Office  of  Project  Management,  Richard  J. 
Correia  and  subsequently,  the  DCPO  Deputy  Commissioner,  John  I.  Carlson,  Jr., 
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denied  both  change  orders  based  on  the  contract  provisions  regarding 

security  (Exs.  41,  42,  50  and  51). 

CONCLUSION 

The  central  issue  presented  by  these  two  change  orders  numbers 

26  and  27,  is  whether  Eastern  or  DCPO  must  bear  the  financial  responsibility 

for  the  theft  of  equipment.    Examination  of  the  language  of  the  pertinent 

Contract  provisions  is  necessary  to  decide  this  issue.    In  J. A.  Sullivan 

Corporation  v.  Commonwealth,  494  N.E.  2d  374,  378  (Mass.  1986),  the 

Court  set  forth  general  criteria  for  interpreting  contracts: 

A  contract  is  to  be  construed  to  give  reasonable 
effect  to  each  of  its  provisions.    McMahon  v. 
Monarch  Life  Insurance  Company;    345  Mass.  261,  264, 
186  N.E.  2d  827  (1962).    TT/very  phrase  and  clause 
must  be  presumed  to  have  been  designedly  employed, 
and  must  be  given  meaning  ana  effect,  whenever 
practicable,  when  construed  with  all  the  other 
phraseology  contained  in  the  instrument,  which 
must  be  considered  as  a  workable  and  harmonious 
means  for  carrying  out  and  effectuating  the 
intent  of  the  parties."    Charles  I.  Hosmer,  Inc. 
v.  Commonwealth,  302  Mass.  495,  501,  19  N.E.  2d 
800  (1939). 

Eastern  has  been  held  under  the  Contract  specifications  to  be  re- 
sponsible for  losses  to  equipment  used  for  the  project.    The  computer 
equipment,  software,  software  key,  and  typewriter,  were  all  equipment 
used  for  the  project.    Eastern's  compliance  with  the  specific  Contract 
required  security  measures  and  Eastern's  obtaining  all  Contract  re- 
quired insurance,  were  not  sufficient  to  either  prevent  the  theft,  or 
to  apparently,  get  reimbursement  for  the  stolen  items.    A  fair  reading 
of  the  pertinent  Contract  provisions  leads  to  the  conclusion  that  Eastern's 
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liability  for  the  stolen  property  cannot  be  excused  because  it  satisfied 
the  Contract  requirements  on  security  measures  and  insurance.  To 
agree  with  Eastern's  contentions  renders  meaningless  the  strong  language 
in  the  Contract  holding  Eastern  responsible  for  all  project  equip- 
ment losses,  no  matter  why  a  loss  occurred. 

Contracts  ahould  be  construed  in  accordance 
with  justice  and  common  sense  and  the  probable 
intention  of  the  parties.    Bowser  v.  Chalifour, 
135  N.E.  2d  643,  645  (Mass.  1956)  quoting  Clark 
v.  State  Street  Trust  Company,  270  Mass.  140, 
153,  169  N.E.  897. 

Althougn  the  equipment  was  being  used  by  the  Resident  Engineer  in 
his  trailer  and  not  by  Eastern,  it  does  not  lose  its  character  as  being 
equipment  as  that  term  is  used  in  the  Contract  provisions.    It  was  as 
necessary  a  part  of  the  Contract  as  the  fencing  Eastern  had  to  erect 
for  protection  and  security  at  the  job  site.    There  is  no  Contract 
provision  which  excuses  Eastern  from  responsibility  over  such  equip- 
ment.   More  important,  in  light  of  the  Contract  language  holding 
Eastern  responsible  for  losses,  there  was  no  need  for  UCPO  to  have 
set  forth  a  specification  concerning  theft  insurance  on  particular 
equipment. 

DCPO  acknowledges  that  its  Contract  security  measures  can  vary 
to  meet  the  needs  of  particular  projects.    There  is  no  evidence  to 
demonstrate  DCPO  failed  to  acknowledge  known  security  problems.  Only 
if  UCPO  had  been  involved  in  misconduct  in  connection  with  the  theft 
to  in  some  way  be  found  responsible  for  the  theft,  could  DCPO  be 
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potentially  held  responsible  for  the  replacement  costs  of  the  equip- 
ment.   Farina  Brotners  Company  v.  Commonwealth,  257  N.E.  2d  450,  454  - 
455  (Mass.  1970);    Hosmer,  Inc.  v.  Commonwealth,  302  Mass.  495,  503 
(1939).    No  such  evidence  was  presented.    The  occurrence  of  a  theft, 
in  light  of  the  Contract  requirements  of  secure  high  fencing,  padlocked 
gates,  and  a  padlocked  trailer  door  and  windows,  along  with  some 
patrolling  of  the  job  site,  does  not  emerge  as  a  reasonably  foreseeable 
event.    The  possibility  of  a  theft  was  not  intentionally  or  negligently 
or  inadequately  addressed  in  the  specifications.    Glynn  v.  City  of 
Gloucester,  407  N.E.  2d  230,  234  (Mass.  App.  Ct.  1986). 

In  regard  to  the  additional  security  measures  and  insurance 
subsequently  obtained  by  Eastern,  those  costs  are  also  not  reimbursable 
from  DCP0.    The  recora  shows  the  Resident  Engineer  only  recommended 
additional  measures  and  DCP0  never  ordered  such  additional  protection. 
In  addition,  the  theft  is  not  a  new  condition  of  the  project  triggering 
a  change  in  the  Contract  security  or  insurance  specifications  to  require 
that  a  change  order  be  issued  for  the  additional  measures  and  insurance. 

For  the  foregoing  reasons  I  order  that  the  change  orders  number 
26  and  27  be  denied. 
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RULING  ON  RESPONDENT'S  MOTION  TO  DISMISS 

The  Respondent  Division  of  Capital  Planning  and  Operations  (DCPG) 
has  filed  a  Motion  to  Dismiss  in  the  above-captioneci  matter,  seeking 
dismissal  of  the  Appellant  J.  Slotnik  Company's  appeal  from  the  Respondent's 
decision  regarding  a  request  for  extra  payment  for  the  supply  and  installation 
of  a  dishwasher  exhaust  hood  for  the  Raymcno  Hospital  Replacement  Facility  at 
the  Wrentham  State  School . 

The  Appellant  filed  a  request  for  change  order  (J.  Slotnik  Wo.  122, 
DCPO  No.  106)  with  the  Office  of  Project  Management  on  May  9,  1966  anu 
received  Notice  of  Denial  of  the  request  on  July  27,  1966.    Tne  Appellant 
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appealed  that  denial  to  the  Deputy  Commissioner  on  August  22,  198d. 
The  Deputy  Commissioner  failed  to  act.    The  Appellant  filed  an  appeal 
with  tne  Division  of  Administrative  Law  Appeals  on  October  21,  I9do. 

The  Respondent  asserts  that  the  Appellant's  failure  to  appeal 
to  DALA  within  21  days  of  the  Deputy  Commissioner's  failure  to  act, 
as  required  by  G.L.  c.  30,  s.  39Q,  incorporated  into  the  contract 
in  Article  VI,  pp.  20-21,  renders  DALA  without  jurisdiction  in  this 
matter,  and  the  Appellant's  appeal  mu?t  be  dismissed. 
CONTRACT  AND  STATUTORY  PROVISIONS 

G.L.  c.  30,  s.  39Q,  incorporated  into  the  contract  on  pp.  20-21, 

Article  VI,  states  in  pertinent  part: 

Disputes  regarding  ...  failures  to  act  upon  claims 
for  payment  for  extra  worK  or  materials  snail  be 
resolved  according  to  the  following  procedures,  whicn 
shall  constitute  the  exclusive  method  for  resolving 
sucn  Gisputes. 

Within  thirty  days  of  submission  of  the  dispute 
to  the  chief  executive  official  of  the  state  agency 
or  his/her  designee,  s/he  shall  issue  a  written 
decision  stating  the  reasons  therefor,  and  shall 
notify  the  parties  of  their  right  of  appeal  under 
this  section.    If  the  official  or  his/her  designee 
is  unable  to  issue  a  decision  cannot  be  issued  within 
thirty  days  and  of  the  date  by  which  the  decision  snail 
issue.    Failure  to  issue  a  decision  with  the  thirty- 
day  period  or  within  the  additional  time  periou 
specified  in  such  written  notice  snail  oe  deemed  to 
constitute  a  denial  of  the  claim  and  snail  autnor-ize 
resort  to  the  appeal  procedure  described  below.  The 
decision  of  the  chief  executive  official  or  his/her 
designee  shall  be  final  and  conclusive  unless  an 
appeal  is  taken  as  provided  below. 


Within  twenty-one  calendar  days  of  the  receipt  of 
a  written  decision  or  of  the  failure  to  issue  a  decision 
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as  stated  in  the  preceding  subparagraph,  any  aggrieved 
party  may  file  a  notice  of  claim  for  an  adjudicatory 
hearing' with  the  division  of  hearing  officers  or  if 
the  amount  in  controversy  exceeds  ten  thousand  dollars 
in  lieu  of  appealing  the  decision  of  the  chief  executive 
official,  the  aggrieved  party  may  file  an  action  directly 
in  a  court  of  competent  jurisdiction  anu  shall  serve  copies 
thereof  upon  all  otner  parties  in  the  form  and  manner 
prescribed  by  the  rules  governing  the  conduct  of 
adjudicatory  proceedings  of  the  division  of  hearing 
officers.    (Emphasis  added) 

It  is  undisputed  that  Appellant  failed  to  appeal  to  DALA  within 

21  oays  of  tne  Deputy  Commissioner's  failure  to  act,  as  required  by  the 

terms  of  the  contract.    The  timely  filing  cf  a  claim  is  a  jurisdictional 

requirement.    See ,  Westland  Housing  Corporation  v.  Commissioner  of 

Insurance  ,346  Ma-s.  556,  194  N.E.  2d  714  (1963).    DALA  may  not  confer 

jurisdiction  in  the  absence  of  statutory  authority.    See ,  Hynn  v. 


Contributory  Retirement  Appeal  Board,  17  Mass.  App.  668,  461  N.E.  2d 
1225  (1984). 

The  Appellant  hau  notice  of  its  appeal  rights  through  its  contract 
with  the  Respondent.    Appellant's  arguments  with  respect  to  the  provisions 
of  c.  30A  s.  11(8)  are  without  merit;    the  provisions  requiring  notification 
of  rights  to  appeal  apply  only  to  adjudicatory  proceedings. 


Due  to  the  Appellant's  failure  to  appeal  timely  the  failure  of  the 
Deputy  Commissioner  to  act,  in  accordance  with  tne  terms  of  the  contract 
ano  in  accordance  with  G.L.  c.  30,  s.  39Q,  DALA  is  without  jurisdiction 
in  this  matter.    The  instant  appeal  relative  to  DCPO  change  order  106 
is,  therefore,  hereby  dismissed. 
So  ordered. 
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DECISION 


Pursuant  to  G.L.  c.  30,  s.  39Q,  the  Appellant,  D.  Clancy  &  Sons,  Co. 
(Clancy),  is  appealing  the  December  15,  1987  decisions^of  the  Respondent, 
Division  of  Capital  Planning  and  Operations  (DCPO),  denying  three  change 
order  requests  on  Mass.  State  Project  DCP-86-30(B)  Contract  No.  1, 
Asbestos  Removal  and  Abatement  at  Various  State  Facilities  (Ex.  2). 


The  parties  stipulated  at  the  hearing  that  Exhibit  2,  which  refers  to 
DCPO's  decision  on  only  one  change  order  request,  is  representative 
of  the  decision  and  reasoning  provided  by  DCPO  in  rejecting  the 
remaining  two  change  order  requests.    The  actual  letters  of  decision 
could  not  be  produced. 
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The  appeals  were  timely  filed  (Ex.  1).    A  hearing  was  held  November 
4,  1988,  at  the  offices  of  the  Division  of  Administrative  Law  Appeals, 
One  Ashburton  Place,  Boston,  pursuant  to  G.L.  c.  7,  s.  4H. 

Various  documents  are  in  evidence  (Exs.  1-24).    The  Appellant 
presented  the  testimony  of  Clancy's  Owner,  Donald  A.  Clancy.  The 
Respondent  presented  the  testimony  of  Stephen  O'Connor,  the  DCPO 
Project  Engineer,  and  Rocco  Morelli,  the  DCPO  Construction  Coordinator. 
Both  parties  filed  briefs  by  December  5,  1988.    The  Respondent  had 
previously,  following  a  pre-hearing  conference  on  May  2,  1988,  filed 
a  Motion  For  Summary  Decision  which  was  denied  in  writing  by  decision 
of  June  6,  1988. 

Appellant  argues  DCPO  failed  to  fully  compensate  it  for  the  work 
it  performed  in  connection  with  producing  an  estimate  for  removal  work 
that  is  set  forth  in  change  order  1.    Appellant  argues  the  costs  of 
transportation  are  recoverable  as  well  as  the  cost  of  the  van  used. 
Appellant  also  argues  entitlement  to  recovery  of  costs  for  a  supervisor's 
work  and  secretarial  work  in  producing  the  written  report  for  DCPO. 
Regarding  change  orders  2  and  3,  Appellant  contends  the  delay  clause 
in  the  Contract  contains  language  supporting  damage  awards  when  delay 
costs  are  incurred  due  to  material  breaches  by  DCPO  of  the  Contract, 
as  occurred  here.    Appellant  contends  it  has  provided  sufficient 
evidence  to  establish  what  its  costs  due  to  delay  were,  including  the 
number  of  workers  and  number  of  hours  effected.    Appellant  cites  case 
law  to  support  its  position  and  provides  detailed  breakdowns  to  arrive 
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at  recoverable  costs. 

Respondent  argues  Appellant  received  on  change  order  1  what  the 
Contract  allows.    Respondent  argues  Appellant  cannot  recover  the 
supervisor  and   secretarial  time  in  putting  together  the  site  survey 
data  and  estimates  into  a  report.    Respondent  disputes  Appellant's 
need  for  the  van  and  contends  transportation  time  is  not  a  recoverable 
item.    Concerning  change  orders  2  and  3,  Respondent  argues  the  delay 
clause  in  the  Contract  clearly  covers  Appellant's  circumstances,  and 
at  best,  only  allows  for  potential  extensions  of  time  for  completion 
of  the  Contract  if  deemed  necessary.    Respondent  maintains  its  actions 
in  connection  with  the  asserted  delays  were  not  negligent  and  certainly 
not  willful,  to  arguably  result  in  receipt  of  delay  damages.  Respondent 
argues  the  language  of  the  delay  clause  making  reference  to  other 
law,  refers  to  statutory  provisions  allowing  for  recovery  of  costs 
in  situations  where  DCPO  is  responsible  for  long  periods  of  delay 
of  fifteen  days    or  more  due  to  DCPO's  failure  to  act  within  time 
periods  specified  in  the  Contract.    Respondent  argues  that  has  not 
occurred  here.    Respondent  also  maintains  Appellant,  even  if  entitled 
to  delay  damages,  has  failed  to  establish  with  sufficient  detailed 
and  supportable  evidence,  on  actual  additional  costs  it  incurred. 
FINDINGS  OF  FACT 

Based  on  the  evidence  presented,  and  the  reasonable  inferences 
drawn  therefrom,  I  make  the  following  findings  of  fact: 

1.    On  July  1,  1987,  Clancy  entered  into  Contract  No.  1  for 
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asbestos  abatement  and  removal  from  various  state-owned  facilities, 
on  Mass.  State  Project  DCP-86-30(B)  (Ex.  21). 

2.  Clancy  was  retained  to  provide  such  work  for  twelve  months 
during  which  period  Clancy  was  to  be  on  call  for  immediate  responses 
to  provide  asbestos  removal  and  abatement.    The  total  Contract,  for 
all  completed  work,  was  not  to  exceed  $500,000.00  (Ex.  21  at  A; 
Section  1A,  1A.02). 

3.  Clancy,  by  the  Contract,  was  required  to  "conduct  a  preliminary 

site  survey"  prior  to  commencing  its  work  at  a  particular  site  (Ex.  21, 

Section  1A,  1A. 02(A)  and  (B)).    The  Contract  also  called  for  pre-con- 

struction  meetings  which  directed  that: 

The  DCP0  Engineer  and/or  Representative  will  meet 
with  the  Contractor  at  the  project  site  to  establish 
work  limits,  detail  scope  of  work,  preliminary 
quantity  estimate,  and  requests  for  applicable 
escalation  factors.    (Ex.  21,  Section  1A,  1A. 02(E)). 

The  Contract  further  instructed  that: 

The  Contractor  will  proceed  with  the  work  as  outlined 
on  the  detailed  scope  of  work  established  at  the  pre- 
construction  meeting  (Ex.  21,  Section  1A,  1A. 02(F)). 

4.  Pre-construction  meetings  were  held  with  Clancy  in  connection 
with  work  at  Western  Massachusetts  Hospital,  Massachusetts  Mental  Health 
Center  and  Cushing  Hospital.    No  minutes  of  these  meetings  were  retained 
by  DCP0  (Ex.  20). 

5.  Clancy's  work  for  a  particular  site  was  to  be  described  in  a 

preliminary  site  survey.    (Ex.  21,  Section  7B,  7B. 02(A)  and  (B)). 

The  preliminary  site  survey  was  set  forth  with  the  following  criteria 

within  the  Contract  as  follows  (Ex.  21,  Section  7B,  7B.03): 

A.    Preliminary  Site  Survey;    Upon  notification  of  a 
project  assignment,  the  Contractor  will  meet  at 
the  site  with  the  DCP0  and/or  Representative. 
The  purpose  of  this  Preliminary  Site  Survey  is  to 
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determine  the  following: 

1)  The  actual  quantities  (SF,  LF,  or  CY)  of 
materials  to  be  removed,  encapsulated,  patched 
and  sealed,  cleaned,  enclosed  or  replaced  (see 
Unit  Price  Schedule)  and  associated  cost  estimate. 

2)  Any  work  escalation  factors  which  may  be  applicable 
to  the  unit  price  work  items  (i.e.,  height  of  material 
to  be  removed/replaced,  non-regular  work  hours, 
difficult  access,  etc.  -  see  Unit  Price  Schedule), 
the  application  of  escalation  factor  may  only  be 
approved  by  the  Project  Manager. 

3)  The  estimated  quantities  of  asbestos  waste  to  be 
generated;    on  site  waste  storage  areas;    and  the 
final  waste  disposal  landfill. 

4)  Determination  of  all  equipment  and  other  movable 
items  to  be  removed  from  the  work  area,  and  the 
location  of  temporary  storage  space. 

5)  Location,  coverage,  and  use  of  isolation  barriers  and 
Decontamination  Facilities;    and  number  of  HEPA  ex- 
haust units  and  the  location  of  their  exhausts. 

6)  Any  other  technical  issues  or  logistical  factors 
to  minimize  interference  with  facility  operations 
and  facilitate  Contractor  performance. 

B.    At  the  Preliminary  Site  Survey,  the  Contractor  shall  con- 
duct an  inspection  survey  of  the  project  site  and  develop 
an  itemized  cost  estimate  of  unit  quantities  present. 
The  quantities  and  methods  of  removal  will  be  verified 
by  the  DCPO  representative  and  be  incorporated  into  the 
project  work  order's  scope  of  work.    (Refer  to  Section 
1A.02  (A  and  B)).    (Ex.  21). 

6.    In  connection  with  performing  the  work,  Clancy  was  instructed  a 

lows  concerning  the  preparation  of  an  area  for  removal  and  abatement 

Ex.  21,  Section  7B,  7B.04): 

The  Contractor  shall  prepare  each  work  area  pursuant  to 
this  section  unless  otherwise  directed  by  the  DCPO  or 
representative.    Preparation  work  shall  be  performed 
according  to  the  following  general  sequence  of  pro- 
cedures to  insure  that  proper  containment  and  protection 
systems  are  installed  prior  to  any  work  which  could 
generate  airborne  asbestos  fibers: 
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A.  Remove  and  relocate  any  furniture  and/or  other  non- 
fixed  items  (not  removed  by  the  Owner)  to  storage 
areas  designated  by  the  Owner. 

B.  A  major  effort  must  be  undertaken  to  ensure  that 
asbestos  fibers  are  confined  within  the  work  site 
and  that  all  surfaces  are  free  of  asbestos  accumu- 
lation when  the  work  is  completed.    This  is  accom- 
plished by  creating  a  series  of  four  specially 
designed  chambers: 

(a)  Work  Space:    The  handling,  renovation  and/or 
removal  of  asbestos  must  be  confined  to  this 
space.    All  fixed  surfaces  (excluding  the 
asbestos-containing  material  itself)  must  be 
protected  from  contamination  with  polyethylene 
sheets  of  6  mil  or  greater  thickness.    All  edges 
must  be  taped  securely.    All  walls,  floors, 
furnishings,  diffusers,  grills  and  air  con- 
ditioning units  must  be  covered  and  sealed.  Un- 
fixed objects  should  be  HEPA  vacuumed  or  wiped 
down  with  a  damp  cloth  and  removed  from  the 
work  area. 

(b)  Equipment  and  Access  Area:    This  area  is  designated 
for  equipment  storage  and  access  to  the  work  space. 
Workers  must  remove  all  protective  clothing  except 
for  their  respirators  in  this  area.    All  surfaces 
shall  be  covered  with  polyethylene  as  described 
for  the  work  space. 

(c)  Shower  Room:    Workers  will  remove  respirators  and 
shower  in  this  area. 

(d)  Clean  Room:    This  area  is  to  be  kept  free  from 
asbestos  contamination.    All  street  clothes  must 
be  kept  in  the  confines  of  this  space.    At  the 
beginning  of  the  work  cycle  workers  will  change 
into  clean  protective  clothing  in  this  area.  At 
the  end  of  the  work  cycle  workers  dress  in  this 
area  after  showering. 

C.  Isolate,  clean  by  HEPA-vacuuming  and  washing,  and  seal 
airtight  with  plastic  and  tape  all  HVAC  system  openings 
into  the  work  area. 


D.    Isolate  all  ceiling  electrical  systems,  and  provide 
temporary  power  for  work  areas  and  affected  non-work 
areas . 
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E.  Clean  all  dust-contaminated  surfaces  in  the  work  areas 
using  a  vacuum  equipped  with  a  HEPA-filter. 

F.  Obtain  DCPO's  formal  approval  of  all  preparation  work. 

G.  Remove  any  ceiling  or  wall  as  necessary  to  gain  access 
to  asbestos  materials  to  be  removed.    (Ex.  21). 

7.    The  Contract  further  instructs  Clancy  concerning  the  isolation 

of  work  areas,  including  the  following  (Ex.  21,  Section  7B,  7B. 07(A); 


1)    The  contractor  shall  isolate  work  areas  for  the 
duration  of  work  by  completely  sealing  off  all 
openings  and  fixtures  in  the  work  area  including, 
but  not  limited  to,  heating  and  ventilation  ducts, 
doorways,  corridors,  windows,  and  lighting. 
Isolation/sealing  will  be  accomplished  by  using 
plastic  sheeting  or  a  semi-rigid  material  taped 
securely  in  place,  or  by  caulking.    The  work  area 
shall  be  sealed  airtight  to  the  extent  possible, 
subject  to  the  approval  of  the  DCPO  or  its 
Representative. 


3)  Provide  temporary  power  and  lighting  to  work  areas, 
and  ensure  safe  installation  of  temporary  power 
sources  and  equipment  

4)  Shutdown  and  isolate  heating,  cooling,  ventilating 
air  systems  to  prevent  contamination  and  fiber 
dispersal  to  other  areas  of  the  building.... 

5)  Preclean  all  floors,  walls,  ceiling,  and  any  fixed 
-    objects  or  equipment  within  the  work  area  using 

wet  mop  or  HEPA-vacuuming  equipment  

6)  Cover  floor  with  minimum  two  layers  of  6  mil  plastic 
sheeting. . .then  cover  walls  with  one  layer  of  6 

mil  plastic  sheet  

At  Section  7B,  7B. 07(D),  Clancy  must  "provide  portable  lighting,  staging 
and  scaffolding,  utility  hook-ups,  portable  fire  extinguishers,  first 
aid  equipment,  and  all  other  equipment  or  items  for  the  safe  and  efficient 
performance  of  work"    (Ex.  21).     At  Section  7B,  7B. 07(E)(1),  Clancy  is 
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required  to  set  up  decontamination  facilities  "to  serve  each  separate 
work  area  or  isolation  barrier.    The  facility  will  consist  of  three 
separate,  adjacent  rooms  (including  a  shower  with  watertight  base 
and  drain  system)  adjoined  via  air  locks  "    (Ex.  21). 

8.  After  the  preparation  work  has  been  accomplished,  the  Contract 
called  for  inspection  of  the  work  area  by  DCPO  which  must  approve  the 
site  for  work  to  begin  (Ex.  21,  Section  7B,  7B.09).    The  air  also  had 
to  be  monitored  in  the  work  area  by  DCPO  collecting  air  samples  and 
monitoring  systems  in  place  (Ex.  21,  Section  7B,  7B.09(A)(B)  and  (C)). 

9.  The  Contract  addresses  unit  prices  for  Clancy's  work  as 
follows  in  a  revised  Section  1A,  1A.09: 


The  Unit  Price  for  Asbestos  Abatement  Crew-Shift  shall 
be  used  as  the  basis  of  compensation  to  the  General 
Contractor  for  asbestos  abatement  or  other  related 
work  performed  under  this  contract  for  which  there 
is  not  an  appropriate  unit  price  indicated  on  the 
Bid  Form  Pages  E-5  thru  E-9.    The  Contractor's 
Bid  Multiplier  will  not  be  applied  against  this  write- 
in  Unit  Price. 

A.    The  following  unit  price  as  defined  in  the  specification 
is  designed  for  the  item  of  work  entitled:  Asbestos 
Abatement  Crew-Shift 


B.    Unit  Price  for  an  Asbestos  Abatement  Crew-Shift  shall 
include  all  costs  associated  with  an  asbestos  abatement 
crew,  comprised  of  a  supervisor  and  three  asbestos 
workers  for  an  eight-hour  shift.    The  unit  price  shall 
include  the  pro-rated  costs  for  overhead,  profit,  bond, 
and  insurance,  as  well  as,  the  costs  of  transportation, 
equipment,  materials,  and  the  disposal  of  the  asbestos 
containing  materials. 


UNIT 


UNIT  PRICE 
CREW  SHIFT 


ITEM  MEASURE 
Asbestos  Abatement  Crew-Shift 
Crew-Shift 


DOLLAR/CENTS 

$  
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C.  Any  unit  price  proposal  which  is  unduly  high  or 
low  may  be  judged  as  unbalanced  and  thereby  result 
in  the  rejection  of  the  general  bid. 

D.  The  amount  of  the  unit  price  above  is  included  in 
the  amount  entered  in  Paragraph  D  Item  1  -  Work  of 
General  Contractor,  Page  E. 

E.  Refer  to  paragraph  3  of  the  INSTRUCTION  TO  BIDDERS 
on  page  E-3,  "The  contract  will  be  awarded  on  the 
basis  of  the  lowest  multiplier  offered  by  a  responsible 
and  eligible  bidder."    (Ex.  21). 

10.  Clancy  included  in  its  general  bid  form  a  unit  price  crew  shi 
cost  of  $3,740.00  (Ex.  21). 

11.  In  connection  with  change  order  requests,  Article  VI  .2. 
(3)  includes  the  following  instructions  on  methods  of  computation: 

a.  the  cost  at  prevailing  rates  for  direct  labor, 
material  and  use  of  equipment. 

b.  plus  cost  of  Workmen's  Compensation  Insurance, 
Liability  Insurance,  Federal  Social  Security  and 
Massachusetts  Unemployment  Compensation,  or  as  an 
alternative  the  contractor  may  elect  to  use  flat 
25%  of  the  total  labor  rate  in  (a). 

c.  plus  20%  of  (a)  for  overhead,  superintendence  and 
profit  which  will  be  paid  to  the  contractor  for 
Item  1  work,  which  is  the  work  of  the  contractor 
and  all  his  non-filed  subcontractors.    On  Item  2 
work,  which  is  work  of  filed  subcontractors,  this 
20%  will  be  allowed  only  to  the  subcontractor  filed 
pursuant  to  Mass.  G.L.  Chapter  149,  section  44f  and 
is  not  applicable  to  other  subcontractors  including 
those  listed  under  Paragraph  E  of  the  sub  bid  form. 
The  contracting  parties  referred  to  in  this  sub- 
paragraph shall  agree  upon  the  distribution  of  the 
20%  as  a  matter  of  contract  between  each  other. 

d.  for  work  performed  by  a  subcontractor  filed  pursuant 
to  Msss.  G.L.  Chapter  149,  section  44F,  the  general 
contractor  shall  accept  an  additional  7%  of  said 
filed  subcontractor's  price  computed  as  set  forth 

in  the  immediately  preceding  subparagraph  (c)  as 
full  compensation  for  processing  forms  and  assuming 
full  responsibility  for  the  faithful  performance  of 
such  work  by  said  filed  subcontractor(s) . 

e.  plus  actual  direct  premium  cost  of  payment  and  per- 
formance bonds  required  of  the  contractor  and  filed 
subcontractors,  provided  there  will  be  an  appropriate 
credit  for  premiums  for  a  credit  change  order.    (Ex.  21) 
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12.  Delays  in  performance  by  the  contractor  are  set  forth  in 

pertinent  part  in  Article  V(3)  as  follows; 

Except  as  otherwise  provided  by  law  the  contractor 
shall  not  be  entitled  to  damages  on  account  of  any  hin- 
derances  or  delays,  avoidable  or  unavoidable;    but  if 
such  delay  be  occasioned  by  the  awarding  authority, 
the  contractor  may  be  entitled  to  an  extension  of  time 
only,  in  which  to  complete  the  work,  to  be  determined 
by  the  Designer. 

(a)    The  awarding  authority  may  order  the  general 
contractor  in  writing  to  suspend,  delay,  or  interrupt 
all  or  any  part  of  the  work  for  such  period  of  time 
as  it  may  determine  to  be  appropriate  for  the  convenience 
of  the  awarding  authority;    provided  however,  that  if 
there  is  a  suspension,  delay  or  interruption  for  fifteen 
days  or  more  or  due  to  a  failure  of  the  awarding  authority 
to  act  within  the  time  specified  in  this  contract,  the 
awarding  authority  shall  make  an  adjustment  in  the  contract 
price  for  any  increase  in  the  cost  of  performance  of  this 
contract  but  shall  not  include  any  profit  to  the  general 
contractor  on  such  increase;    and  provided  further,  that 
the  awarding  authority  shall  not  make  any  adjustment  in 
the  contract  price  under  this  provision  for  any  suspension, 
delay,  interruption  or  failure  to  act  to  the  extent  that 
such  is  due  to  any  cause  for  which  this  contract  provides 
for  an  equitable  adjustment  of  the  contract  price  under 
any  other  contract  provisions.    (Ex.  21). 

13.  One  of  the  sites  DCPO  sought  asbestos  removal  and  abatement 
work  to  be  performed  at  was  Western  Massachusetts  Hospital  in  Westfield. 
There  were  twelve  buildings  involved.    A  preliminary  site  survey 
meeting  was  held  June  22,  1987.    Donald  Clancy,  Clancy's  owner,  and 

his  son  were  present  as  was  the  DCPO  Project  Engineer,  Stephen  O'Connor, 
the  DCPO  Construction  Coordinator,  Rocco  Morelli,  the  Architect 
representative,  and  the  hygiene  firm  representative.    A  site  survey 
occurred  that  day  in  the  twelve  buildings.    The  Architect  pointed 
out  the  areas  needing  work.    DCPO  sought  a  breakdown  and  estimate  of  the 
cost  of  the  work.    Clancy  could  not  produce  the  information  based  on 
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just  this  site  survey. 

14.  Thereafter,  on  the  next  six  days,  Clancy  sent  two  workers 
and  one  supervisor  to  the  Hospital  to  gather  data  for  purposes  of 
producing  the  breakdown  and  estimate.    Clancy  rented  a  van  to  transport 
the  workers  from  Boston  to  Westfield  and  back,  along  with  portable 
lights,  a  generator,  work  materials  and  clothing.    The  three  Clancy 

workers  took  lunch  and  a  few  breaks  each  day.    They  were  at  the  Hospital 
each  day  for  approximately  lh  hours.    The  trip  to  the  Hospital  took 
approximately  90  minutes  each  way. 

15.  The  generator  and  portable  lights  were  needed  because  certain 
areas  in  the  hospital  buildings  lacked  adequate  lighting.    Clancy  did 
not  reveal  this  need  either  to  DCPO  or  to  the  Hospital,  to  determine 
whether  the  Hospital  had  lighting  equipment  available.    The  van 
served  as  a  central  point  of  operations  while  the  Clancy  work  crew 
was  at  the  Hospital . 

16.  After  the  data  was  gathered,  Donald  Clancy,  and  one  of  the 
supervisor  employees  of  Clancy  reviewed  and  compiled  the  data  into 
chart  form  as  the  report  on  the  twelve  buildings.    They  each  worked 
ten  hours  each  day  for  two  days.    They  worked  at  Clancy's  offices. 

A  secretary  typed  up  the  work  into  the  final  report  also  working 
ten  hours  for  two  days  (Ex.  22). 

17.  Clancy's  estimate  was  determined  by  DCPO  to  be  too  high  and 
Clancy  was  not  ordered  to  perform  the  work  at  the  Hospital.  Clancy's 
report  formed  the  basis  for  bids  on  a  separate  contract  for  the 
asbestos  removal  and  abatement  work  at  the  Hospital. 
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18.  Clancy  filed  a  change  order  request  to  recoop  its  costs  of 
gathering  data  to  produce  the  report  for  DCPO.    Clancy  sought 
$7,871.29  for  the  date  collection,  production  of  the  report,  and  for 
notifying  government  agencies  in  connection  with  its  work  at  the 
Hospital  (Ex.  6). 

19.  Clancy  sought  reimbursement  for  work  on  June  22,  23,  24,  25 
and  26,  1987  and  July  6  and  7,  1987,  by  three  workers  for  ten  hours 
each  day  at  a  rate  of  $18.75  per  hour.    He  sought  $3,937.50  basing 
his  cost  on  the  unit  pricing  in  the  Contract.    Clancy  also  sought 
reimbursement  for  the  preparation  of  the  report  by  one  supervisor 
and  one  secretary  for  two  days  of  work  for  a  total  of  $600.00.  The 
supervisor  cost  was  for  20  hours  at  $18.75  per  hour.    The  secretary 
cost  was  for  20  hours  at  $10.00  per  hour.    The  remainder  was  mark- 
ups for  workers  compensation  (26%)  and  asbestos  liability  (20%). 
Clancy  further  sought  reimbursement  for  materials  utilized,  totaling 
$326.60,  and  for  transportation  with  the  van  at  $125.00  per  day, 
totaling  $875.00.    Clancy  added  to  its  costs  to  be  reimbursed,  25% 
for  insurance  and  taxes  at  $984.37,  and  20%  for  overhead  and  profit 
at  $1,147.82  (Ex.  7). 

20.  DCPO  awarded  $5,829.42  on  the  change  order  deleting  the  van 
cost  of  $875.00  and  the  report  preparation  cost  of  $600.00  entirely 
(Exs.  7  and  4).    Construction  Coordinator  Rocco  Morelli  had  disagreed 
with  Clancy's  submitted  days  and  hours  for  labor  and  the  transportation 
costs  (Ex.  5).   The  labor  cost  was  reduced  to  reflect  2  workers  on  June  22 
(Ex.  7). 

21.  Clancy  appealed  to  DCPO  Deputy  Commissioner  John  J.  Carlson, 
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who  affirmed  the  limited  extra  on  the  change  order  request  of  $5,829.42 
(Ex.  2),  (Stipulation). 

22.  DCPO  had  Clancy  undertake  asbestos  removal  and  abatement 

work  at  the  Massachusetts  Mental  Health  Facility.    After  the  preliminary 
site  survey,  Clancy  sought  and  DCPO  agreed  to  provide,  background  testing 
by  the  industrial  hygienist  under  contract  with  DCPO  because  of  the 
suspected  presence  of  high  levels  of  asbestos.    Background  testing 
was  not  required  under  the  Contract.    DCPO  provided/covered  the  costs 
of  this  background  testing.    The  date  for  removal  work  was  set  for 
August  18,  1987. 

23.  Between  August  12  and  August  14,  1987,  Clancy  confirmed  the 
need  for  the  hygienist  to  be  present  on  August  18,  1987  for  monitoring 
removal  work  as  required  by  the  Contract  and  by  regulations.  Clancy 
assumed  the  background  testing  had  been  accomplished  by  then.  In 
fact,  the  background  testing  had  not  been  performed  by  then.  Clancy 
gave  notice  to  the  government  agencies  as  required,  that  the  removal 
work  was  commencing  on  August  18,  1987. 

24.  On  Monday,  August  17,  1987,  Clancy  performed  preparation  work 
from  approximately  7:00  a.m.  to  3:30  p.m.    By  approximately  2:30  p.m., 
the  preparation  work  was  not  finished,  with  a  substantial  amount  more  to 
accompl ish . 

25.  On  Tuesday,  August  18,  1987,  six  Clancy  workers  and  Donald 
Clancy  arrived  at  about  6:45  a.m.    The  hygienist  did  not  appear  until 
sometime  shortly  before  10:15  a.m.    The  hygienist  set  up  equipment  for 
background  testing,  but  Clancy  thought  the  equipment  was  being  set  up 
for  monitoring  the  removal  work.    By  approximately,  11:30  a.m.,  Clancy 
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discovered  that  background  testing  was  going  on.    Clancy  tried  to 
reach  DCPO's  Construction  Coordinator  and  Project  Engineer  by  telephone 
without  success  (Ex.  23). 

26.  Clancy's  workers  had  not  performed  any  work  by  11:30  a.m. 
Donald  Clancy  sent  back  four  workers  at  noon,  leaving  two  workers 
on  site.    The  removal  work  by  the  two  Clancy  workers  commenced  by 
12:44  p.m.  ending  at  approximately  3:00  p.m.  (Ex.  23). 

27.  Clancy  completed  the  removal  work  August  19,  1987. 

28.  Clancy  filed  a  change  order  request  for  $3,740.00  for  damages 
due  to  the  delay  in  getting  the  removal  work  accomplished  on  August  18, 
1987  (Ex.  11).    Clancy  sought  reimbursement  for  one  crew  shift  of 

four  workers,  one  truck  and  equipment,  for  time  lost  on  August  18, 
1987  (Ex.  12). 

29.  Construction  Coordinator  Morel li  recommended  against  any 
allowance  of  the  change  order.  He  believed  Clancy  was  performing 
preparation  work  in  the  morning  on  August  18,  1987  because  of  the 
substantial  amount  of  preparation  work  remaining  by  approximately 
2:30  p.m.  on  August  17,  1987,  and  because  of  his  claim  that  Clancy's 
workers  acknowledged  to  him  there  was  remaining  preparation  work. 

He  also  based  his  recommendation  on  his  site  visit  at  approximately 
2:00  p.m.  on  August  18,  1987,  when  he  found  removal  work  being 
performed  (Ex.  10). 

30.  DCPO's  Office  of  Facilities  Management  rejected  the  change 
order  because  of  Article  V(3)  of  the  Contract,  because  it  found 
Clancy  had  requested  the  background  test  on  August  12,  1987  to  be 
performed  August  18,  1987,  and  because  of  Mr.  Morelli's  observations 
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and  discussions  with  Clancy's  workers  on  August  17,  1987  regarding 
remaining  preparation  work  (Ex.  9). 

31.  Clancy  appealed  to  DCPO  Deputy  Commissioner  John  I.  Carlson, 
Jr.,  who  affirmed  the  denial  (Ex.  2). 

32.  DCPO  had  Clancy  perform  asbestos  removal  and  abatement  work 
at  Cushing  Hospital.    At  the  pre-construction  meeting  in  late 

July  1987,  August  31,  1987  was  set  as  the  date  for  the  removal  work. 
It  was  agreed  by  DCPO  and  Clancy  that  the  very  hot  live  steam 
pipelines  in  the  small,  eight  feet  by  twenty  feet,  mechanical  room 
would  be  shut  off.    It  was  also  agreed  that  background  testing 
would  be  performed. 

33.  Clancy  notified  the  government  agencies  that  removal  work 
would  occur  on  Monday,  August  31,  1987.    Clancy  telephoned  DCPO  for 
permission  to  commence  preparation  work  on  Friday,  August  28,  1987 
at  4:00  p.m.    DCPO  agreed.    There  was  no  conversation  concerning  the 
steam  pipelines  or  the  background  testing  that  was  also  scheduled  for 
August  28,  1987  by  DCPO,  but  without  Clancy's  knowledge. 

34.  The  industrial  hygienist  arrived  at  2:00  p.m.  to  begin  back- 
ground testing  on  August  28,  1987.    By  2:25  p.m.,  the  hygienist  was 
setting  up  two  pumps  at  each  end  of  the  small  mechanical  room.  By 
3:20  p.m.  Construction  Coordinator  Moretti  had  arrived  and  informed 
the  hygienist  that  Clancy  would  be  undertaking  preparation  work 

in  the  mechanical  room.    Mr.  Moretti  did  not  have  the  steam  pipelines 
shut  off.    Clancy  arrived  at  approximately  3:45  p.m.    Clancy  was 
unable  to  commence  preparation  work  in  the  mechanical  room  while 
the  hygienist  was  conducting  background  testing  (Exs.  13,  14  and  24). 
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35.  The  background  testing  was  over  by  5:35  p.m.  Clancy  was 
going  to  start  the  preparation  work,  but  upon  entering  the  mechanical 
room,    Clancy  decided  the  area  was  too  hot  and  the  pipes  were  too  hot 
to  work  there.    Donald  Clancy  arrived  at  the  site  and  began  trying  to 
find  the  Hospital's  Engineer  Mike  Bucciero  to  get  the  pipes  shut  down. 
At  approximately  6:15  p.m.,  Clancy  began  preparation  work  outside 

the  mechanical  room  which  was  finished  by  approximately  8:00  p.m. 
having  set  up  showers,  a  clean  room  and  a  dirty  room.    Five  workers 
and  Donald  Clancy  were  at  the  site.    After  8:00  p.m.,  some  preparation 
work  was  undertaken  in  the  mechanical  room.    The  pipelines  were  still 
on.    Clancy  left  the  site  at  approximately  1:00  a.m.  when  Clancy  left 
the  site  there  was  still  preparation  work  remaining  (Exs.  13,  14  and 
24). 

36.  On  Monday,  August  31,  1987,  Clancy  arrived  at  approximately 
3:45  p.m.    The  steam  pipelines  were  hot  and  not  shut  down.    Due  to  a 
broken  valve  condition,  a  repair  had  to  be  made  to  the  pipelines. 
During  the  repair,  the  heat  could  not  be  stopped  because  of  hospital 
needs  for  hot  water  until  approximately  8:15  p.m.    The  repair  was 
accomplished,  and  the  pipelines  were  cooled  off  by  9:00  p.m.  when 
Clancy  began  removal  work.    Clancy  ended  work  that  day  by  approximately 
1:15  a.m.  (Exs.  13,  14  and  24). 

37.  Clancy  had  four  workers  and  Donald  Clancy  at  the  site  on 
August  31,  1987  (Exs.  13  and  14). 

38.  By  approximately  7:00  p.m.  preparation  work  was  still  being 
done  by  Clancy  (Ex.  24) . 

39.  Clancy  filed  a  change  order  request  for  $7,480.00  for  the 
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down  time  incurred  on  August  28  and  31,  1987.  For  August  28th  Clancy 
claimed  one  unit  crew  shift  and  the  same  for  August  31st  (Exs.  15  and 
16). 

40.  DCPO's  Office  of  Facilities  Management  denied  the  change 
order  based  on  Article  V(3),  and  based  on  background  testing  and  the 
live  steam  pipelines  not  interfering  with  preparation  work  on  August 
28,  1987,  and  preparation  work  continuing  on  August  31,  1987  so  that  no 
delay  occurred  prior  to  the  start  of  removal  work  (Ex.  13). 

41.  The  DCPO  Deputy  Commissioner  Carlson,  affirmed  the  denial 
(Ex.  2). 

CONCLUSION 
Change  Order  #1 

Because  Clancy  was  engaged  in  work  outside  the  scope  of  the  Contract 
in  difficult  data  gathering  and  producing  a  report  on  twelve  buildings 
at  Western  Massachusetts  Hospital,  it  was  entitled  to  additional  com- 
pensation for  such  work,  which  went  beyond  the  work  contemplated  by  a 
preliminary  site  survey  .    In  performing  this  work  though,  Clancy  has  proven 
it  spent  6  not  7  additional  days  of  data  collection  by  three  workers,  and 
2  additional  days  for  compilation  and  review  of  the  data  into  a  report 
form. 

The  record  does  not  establish  by  substantial  evidence,  that  Clancy 
had  three  workers  at  the  site  gathering  data  using  the  van,  on  June  22, 
1987,  the  date  of  the  preliminary  site  survey  with  Donald  Clancy,  his 
son,  and  includin-g  DCPO  Project  Engineer  O'Connor  and  DCPO  Construction 
Coordinator  Morelli.  Mr.  O'Connor's  testimony  was  determined  to  be  more 
credible  than  Donald  Clancy's  in  this  regard;  that  only  Mr.  Clancy  and 
his  son  were  at  the  site  June  22,  1987.    What  they  performed  in  walking 
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through  the  site  was  part  of  Clancy's  required  Contract  responsibilities 
even  if  the  removal  work  was  not  subsequently  done  by  Clancy.    There  is 
no  extra  proven  for  that  day  in  terms  of  Clancy's  assertion  of  having 
the  three  workers  on  site.    Consequently,  DCPO  has  shown  its  entitlement 
to  deduct  the  $187.50  for  one  worker  for  June  22,  1987  as  a  reasonable 
and  justifiable  credit  against  the  total  claimed  for  labor. 

In  regard  to  DCPO's  disallowance  of  the  $875.00  charge  for  the  van 
used  by  Clancy,  Clancy  has  shown  the  van  was  a  necessary  piece  of 
equipment  for  Clancy  workers  to  use  as  a  base  of  operations,  and  as 
carrying  the  generator  and  portable  lights,  which  are  also  valid  charges. 
The  record  has  established  that  the  van  was  only  used  for  6  days  and 
not  7  days  as  asserted  by  Clancy,  based  again,  on  Mr.  O'Connor's 
testimony  concerning  the  course  of  events  on  June  22,  1987.  Based 
on  Donald  Clancy's  testimony,  $125.00  per  day  for  the  use  of  the  van 
has  been  shown  to  be  a  fair  and  reasonable  charge.  Consequently, 
Clancy    is  entitled  to  $750.00  for  the  van.    The  transportation  costs 
of  Clancy's  workers  traveling  90  minutes  back  and  forth  each  day 
should  be  a  cost  included  with  the  unit  pricing  for  a  crew-shift, 
which  was  the  measure  used  by  Clancy  as  the  basis  for  its  change 
order  request.    See  Contract  Section  1A,  1A. 09(B) (Ex.  21).  Clancy 
should  not  be  able  to  get  an  additional  recovery  for  transportation 
by  including  that  cost  with  the  van  charges.    The  transportation  cost 
of  the  van  going  to  and  from  the  site  each  day  is  all  Clancy  is  en- 
titled to  based  on  its  own  choice  of  computation  for  seeking  recovery 
of  extra  costs. 

Finally,  Clancy  has  shown  it  is  entitled  to  extra  compensation  for 


D.  Clancy  &  Sons,  Co. 


-19- 


CP-88-031 


the  compilation  work  performed  by  the  Clancy  supervisor  in  producing 
the  report.    DCPO's  claim  that  this  extra  is  included  within  the  general 
mark-up  for  overhead  has  not  been  proven.    The  supervisor's  work  in- 
volved an  assessment  of  the  data  unique  to  the  completion  of  the  cost 
breakdown  for  the  Hospital  buildings.    Mr.  Clancy's  account  of  what  the 
supervisor  did,  along  with  an  examination  and  review  of  the  report 
(Exhibit  22),  leads  to  the  conclusion  that  this  charge  was  valid,  and 
sufficiently  proven  to  support  a  charge  of  20  hours  for  two  days  work 
at  $18.75  per  hour  for  $375.00.    On  the  other  hand,  Clancy  is  not  en- 
titled to  extra  compensation  for  the  20  hours  of  secretarial  time  in 
typing  up  the  report.    The  secretary  is  a  regular  employee  of  Clancy 
who  works  at  Clancy  for  a  fixed  hourly  rate  providing  a  restricted 
function  of  typing  and  clerical  tasks.    That  cost  is  in  the  nature  of 
overhead  included  within  the  20%  overhead  and  profit  mark-up.  The 
secretary  was  not  performing  a  different  work  function  than  what  the 
secretary  routinely  performs  for  Clancy. 

Summarizing  what  Clancy  is  entitled  to  on  its  change  order  #1, 
the  following  allowed  charges  emerge  based  on  Clancy's  original  break- 
down submission.  (Ex.  7): 


Labor:    data  collection 

compilation  of  report 


$3,375.00 
$  375.00 


Materials:    disposable  suits 
disposable  gloves 
disposable  towels 


$  220.00 
$  48.60 
$  58.00 


van 


$  750.00 


Plus:    25%  Insurance  and  Taxes 
20%  Overhead  and  Profit 
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DCPO  is  ordered  to  compensate  Clancy  accordingly  on  change  order  #1. 

Change  Orders  #s  2  and  3 

At  the  outset,  the  issue  common  to  both  change  orders  is  the  effect 

of  the  delay  clause,  Article  V(3).    Clancy  acknowledges  the  provision 

would  seem  to  preclude,  based  on  the  claims  it  presented,  anything 

beyond  an  extension  of  Contract  time,  but  for  the  introductory  clause 

which  reads:    "Except  as  otherwise  provided  by  law  "    Clancy  argues 

that  contemplates  consideration  of  case  law,  which  is  in  support  of 

Clancy's  position.    DCPO  responds  that  the  introductory  language 

refers  to  G.L.  c.  30,  s.  0  as  set  forth  in  Article  V(3)(a),  which 

is  the  circumstance  that  provides  for  monetary  relief  due  to  long 

delays  not  pertinent  to  Clancy's  claim.    Certainly,  case  law  applicable 

to  Article  V(3)  has  an  impact  on  that  Contract  clause's  interpretation, 

and  must  be  considered  in  determining  these  two  change  orders.  Such 

a  review,  and  an  assessment  of  the  facts  that  have  emerged  from  the 

record,  leads  to  the  conclusion  that  Article  V(3)  prevents  Clancy 

from  prevailing  on  these  two  change  orders. 

Clancy  points  out  that  a  Contractor  can  recover  the  costs  from 

delays  which  are  the  fault  of  the  Owner  when  the  delay  has  produced 

a  material  breach  of  the  Contract  or  when  the  delay  is  contrary  to 

an  express  Contract  provision.    Clancy  also  notes  the  Owner  has  an 

obligation  to  comply  with  the  Contract  conditions  and  to  prevent 

hinderence  of  the  Contractor's  performance.    The  case  of  Farina 

Brothers  Co.,  Inc.  v.  Commonwealth,  257  N.E.  2d  450  ,  455  (Mass.  1970), 

found  the  plaintiff  entitled  to  damages  for  breach  of  contract 

despite  contract  provisions  addressing  delays  and  a  lack  of  compensation 
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for  delays.    The  Court,  based  on  the  particular  facts  before  it,  labeled 
the  Commonwealth's  conduct  as  reckless,  wilful    and  intentional,  in 
its  use  of  the  "delay  provisions  to  whipsaw  the  contractor."    The  Court 
found  the  Commonwealth  had  violated  its  contract  obligation  to  address 
in  good  faith  the  occurrences  causing  delays,  and  to  grant  appropriate 
extensions  of  time  as  called  for  under  the  contract.    The  record  in 
the  instant  appeal  does  not  demonstrate  any  conduct  by  DCPO  that 
even  approaches  the  Commonwealth's  conduct  in  the  Farina  case.  More- 
over, the  cases  of  Marsch  v.  Southern  New  England  R.R.  Co.,  120  N.E. 
120  (Mass.  1918),  and  Wes  -  Julian  Construction  Corporation  v.  Commonwealth, 
223  N.E.  2d  72  (Mass.  1967)  present  fact  situations  of  negligent  and 
unreasonable  conduct  on  the  part  of  the  defendants.    In  those  cases,  the 
contracts  contained  provisions  precluding  damages  for  delays  that  are 
the  result  of  such  conduct.    The  Courts  recognized  that  in  entering 
into  the  contracts,  the  parties  understood  what  conduct  they  might 
have  to  deal  with  from  one  another.    The  Courts  found  no  entitlement 
to  delay  damages.    The  Courts  noted  nothing  was  contrary  to  public 
policy  in  the  enforcement  of  such  contract  provisions  since  such 
contract  terms  were  voluntarily  agreed  to.    As  the  case  of  John  F. 
Miller  Company,  Inc.  v.  George  Fichera  Construction  Corporation,  388 
N.E.  2d  1201,  1204  (Mass.  App.  Ct.  1979)  makes  clear:    "Except  as 
to  trifling  detail,  parties  are  bound  to  the  precise  requirements  of 
their  contract  (citation  omitted)". 

Concerning  change  order  #2,  Clancy  has  not  shown  DCPO  engaged  in 
conduct  that  was  reckless  or  intentionally  aimed  at  causing  Clancy  delays 
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in  completing  its  work.    DCPO  appears  to  have  been  careless  in  not 
having  the  background  testing  accomplished  prior  to  August  18,  1987. 
Clancy  did  experience  delay  damages  in  accomplishing  the  removal 
work  using  one  more  day  of  work  than  it  had  planned  for.    There  was 
no  evidence  though,  to  establish  an  unreasonably  long  period  of  delay 
orchestrated  by  DCPO,  and  no  evidence  to  even  demonstrate  Clancy  was 
entitled  to  an  extension  of  time  pursuant  to  the  Contract.  The 
course  of  events  involved  in  change  order  #2  was  addressed  by 
Article  V(3). 

In  regard  to  change  order  #3,  Clancy  has  not  shown  DCPO's  conduct 
to  have  been  in  violation  of  its  Contract  obligations.    DCPO  was  careless 
in  not  having  the  background  testing  finished  prior  to  August  28,  1987, 
or  at  least  in  not  informing  Clancy  that  background  testing  would  be 
going  on  since  Clancy  had  informed  DCPO  it  was  going  to  undertake 
preparation  work  that  day.    DCPO  was  also  careless  in  not  addressing 
the  problem  with  the  hot  steam  lines  effectively  either  on  August 
28th  or  on  August  31st.    The  problem  with  the  valve  could  have  been 
detected  and  worked  on  prior  to  the  times  set  for  preparation  work 
and  for  removal  work.    These  problems  with  DCPO's  conduct  though,  are 
occurrences  contemplated  by  Article  V(3).    In  addition,  Clancy  has  again 
failed  to  show  how  it  was  even  entitled  to  an  extension  of  time  based  on 
the  delays. 

DCPO  points  out  that  Article  V(3)  is  modified  by  subsection  (a) 
which  allows  Clancy  to  receive  an  adjustment  in  the  contract  price 
for  any  increase  in  the  cost  of  performance  "when  there  has  been  a 
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delay  of  at  least  15  days  due  to  a  failure  of  /DCPU/  to  act  within 
the  time  specified  in  this  contract."    Clancy  has  failed  to  present 
evidence  that  would  trigger  use  of  subsection  (a)  as  to  either  change 
order  #2  or  #3. 

For  the  foregoing  reasons,  change  orders  #2  and  #3  are  not 
al lowed  on  appeal . 
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Jaye  A.  Whittier,  Esq. 


DECISION  ON  RESPONDENT'S  MOTION  FOR  RECONSIDERATION 
Respondent,  Division  of  Capital  Planning  and  Operations  (D.C.P.O.) 
has  filed  a  Motion  for  Reconsideration  of  the  decision  issued  in  this 
matter  by  the  undersigned  on  September  22,  1988.    Respondent  argues 
in  support  of  the  Motion  that  the  reduced  sanction  imposed  by  the 
decision  upon  Appellant  for  non-compliance  with  the  set-aside  re- 
quirements for  the  Lexington  Project  was  reduced  contrary  to  statute 
G.L.  c.  7,  s.  40N.    That  statute  proscribes  crediting  any  portion  of 
minority  business  enterprise  (M.B.E.)  contracting  work  to  work  meeting 
the  women  business  enterprise  (W.B.E.)  set-aside  requirements  and 
visa  versa. 
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After  thoughtful  consideration  of  Respondent's  motion,  the  motion 
is  hereby  denied  for  the  following  reason.    In  the  September  22,  1988 
decision  the  amount  of  the  MBE  and  WBE  required  set  asides  for  each 
project  were  detailed,  together  with  the  actual  shortfalls  and,  in  one 
instance,  excess.    No  portion  of  the  MBE  work  was  credited  to  WBE  set 
aside,  nor  visa  versa.    The  facts  and  shortfalls  are  exactly  as 
stated  therein. 

On  July  17,  1987  Respondent,  DCPO,  advised  Appellant,  Pasco,  that 
it  was  retaining    $10,000.00  from  each  of  the  Lexington  and  the 
Framingham  projects  "because  you  failed  to  comply  with  MBE  and  WBE 
set  aside  requirements."    (Ex.  1). 

Both  MBE  and  WBE  compliance  was  considered  together  and  a 
penalty  imposed  for  each  project  for  non-compliance. 

While  it  is  clear  from  Respondent's  argument  that  Respondent 
did  not  consider  Appellant's  compliance  with  respect  to  WBE  contracts 
on  the  Lexington  job,  I  deemed  it  appropriate  to  take  the  fact  of 
compliance  in  this  instance  into  consideration  with  respect  to  the 
amount  of  sanction  appropriate  as  to  that  project. 

In  reducing  the  sanction  imposed  on  the  Lexington  project,  I 
did  not  credit  the  excess  in  WBE  contracts  over  required  set  asides 
to  remedy  the  failure  to  comply  with  the  minority  set-aside  requirement, 
but  did  consider  Appellant's  compliance  with  respect  to  the  WBE  set 
asides  to  merit  some  mitigation  to  Appellant  and,  on  this  basis, 
reduced  the  overall  sanction  as  to  the  Lexington  Project. 
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Accordingly,  I  hereby  deny  Respondent,  DCPO's  motion  to  recon- 
sider the  decision  by  increasing  the  sanction  as  to  the  Lexington 
Project.    I  thus,  affirm  the  order  that  the  sanction  as  to  the 
Lexington  Project,  Mass.  State  Project  M84-14.    Contract  No.  1,  be 
modified  and  reduced  to  $2,000.00. 
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Robert  E.  Tierney 


DECISION  ON  RESPONDENT'S  MOTION  TO  DISMISS 


Pursuant  to  M.G.L.  c.  30,  s.  39Q,  the  Plaintiff,  Sciaba  Construction 
Corporation  is  appealing  the  decision  of  the  Defendant,  Division  of  Capital 
Planning  and  Operations  (DCP0)  denying  change  Order  Request  Number  41  and  42 
relative  to  Mass.  State  Project  P80-3  Contract  1,  for  the  Middlesex  County 
Courthouse.  A  hearing  on  the  Motion  To  Dismiss  was  held  on  March  30,  1989 
at  the  offices  of  the  Division  of  Administrative  Law  Appeals,  One  Ashburton 
Place,  Boston,  pursuant  to  M.G.L.  c.  7,  s.  4H. 

The  work,  with  regard  to  the  two  change  orders  in  question,  was 
performed  in  February  of  1986.    Since  that  time  the  Clerk  of  the  Works  and 


Sciaba  Construction  Corp. 


-2- 


CP-88-991 
CP-89-022 


The  Resident  Engineer  have  both  died.    The  change  orders  were  submitted 

on  September  19,  1988. 

By  letters  dated  November  10  and  15,  Ralph  F.  Nee,  Director 

Office  of  Facilities  Management,  for  DCPO  denied  the  change  order  requests 

for  several  reasons  including  the  following: 

Non-compliance  with  terms  of  Contract  Documents, 
specifical ly : 

Article  VI,  Item  1,  1st  Paragraph 

D.C.P.O.  has  no  record  of  this  change  order  being 

submitted  in  writing  by  any  party  so  entitled. 

Article  VI,  Item  1,  3rd  Paragraph 

D.C.P.O.  has  no  record  of  their  directing  the 

contractor  to  perform  this  change  order  work. 

Article  VI,  Item  3,  1st  Paragraph,  Sub-paragraph  a  and  b 
The  contractor  did  not  notify  DCPO  of  the  commencement  of 
such  work,  nor  present  D.C.P.O.  with  itemized  statements  of 
the  details  and  cost  of  such  work  performed,  within  the  time 
period/s  prescribed. 

DCPO  Form  13,  Section  1,  Subsection  1.01,  3rd  Paragraph 
D.C.P.O.  has  no  record  of  approving  any  change  order  and/ 
or  authorizing  the  contractor  to  proceed. 

The  Plaintiff  was  instructed  that  they  could  appeal  Mr.  Nee's  decision  to 

the  Deputy  Commissioner  within  thirty  (30)  days.    No  appeal  was  taken. 

M.G.L.  c.  30  s.  39Q  provides  in  pertinent  part: 

Within  thirty  days  of  submission  of  the  dispute 
to  the  chief  executive  official  of  the  state  agency  or 
his/her  designee,  s/he  shall  issue  a  written  decision 
stating  the  reasons  therefor,  and  shall  notify  the  parties 
of  their  right  of  appeal  under  this  section.    If  the 
official  or  his/her  designee  is  unable  to  issue  a  decision 
within  thirty  days,  s/he  shall  notify  the  parties  to  the 
dispute  in  writing  of  the  reasons  why  a  decision  cannot 
be  issued  within  thirty  days  and  of  the  date  by  which  the 
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decision  shall  issue.    Failure  to  issue  a  decision 
with  the  thirty-day  period  or  within  the  additional 
time  period  specified  in  such  written  notice  shall 
be  deemed  to  constitute  a  denial  of  the  claim  and 
shall  authorize  resort  to  the  appeal  procedure 
described  below.    The  decision  of  the  chief  executive 
official  or  his/her  designee  shall  be  final  and  con- 
clusive unless  an  appeal  is  taken  as  provided  below. 

Within  twenty-one  calendar  days  of  the  receipt 
of  a  written  decision  or  of  the  failure  to  issue  a 
decision  as  stated  in  the  preceding  subparagraph,  any 
aggrieved  party  may  file  a  notice  of  claim  for  an 
adjudicatory  hearing  with  the  division  of  hearing 
officers  or  if  the  amount  in  controversy  exceeds 
ten  thousand  dollars  in  lieu  of  appealing  the  decision 
of  the  chief  executive  official,  the  aggrieved  party 
may  file  an  action  directly  in  a  court  of  competent 
jurisdiction  and  shall  serve  copies  thereof  upon  all 
other  parties  in  the  form  and  manner  prescribed  by  the 
rules  governing  the  conduct  of  adjudicatory  proceedings 
of  the  division  of  hearing  officers. 

The  Plaintiff  did  not  file  a  timely  appeal  with  the  Deputy  Commissioner 

as  required  by  Mass.  General  Laws  and  the  contract.    Because  Sciaba 

failed  to  comply  with  the  provisions  of  c.  30  s.  39Q,  this  Division  does 

not  have  jurisdiction  to  hear  this  appeal.    This  compounded  by  the  fact 

the  Plaintiff  did  not  comply  with  the  terms  of  the  contract  requires  the 

Respondents  Motion  To  Dismiss  be  allowed. 
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Pursuant    to  M.G.L.    c.30    §39Q,    the   Appellant    is   appealing  the 
denial   of  change   order   request  no.    33  of  Massachusetts  State 
Project  CN078-2. 

In   this   case    the   parties    filed   a   Joint    Stipulation   of  Facts 
(Ex.    1)    in   lieu   of   a   hearing.      Additionally,    each   party  submitted 
a  brief.      Attached    to   the   Petitioner's  brief    is   a    letter    from  the 
project   mechanical   engineer    to   the    project   architect,    this  is 
obviously   offered   as   evidence,    it   was   not   objected    to  by  the 
Respondent   and    is   allowed   as    Exhibit  2. 
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Findings    of  Fact 

1.  TLT   is    the   general   contractor,    pursuant    to   its  contract 
with   D.C.P.O.    for   Mass.    State   Project   CN078-2,   Contract   #2,  New 
Addition   to   Norfolk   Agricultural   High   School,   Walpole,  MA 

( pro j ec  t ) . 

2.  Flaherty    is    the    subcontractor   performing  Heating, 
Ventilation   and   Air   Conditioning   work,    pursuant    to   a  subcontract 
with  TLT. 

3.  On  behalf   of   Flaherty,    TLT   submitted   D.C.P.O.  change 
order   request   no.    33,    on   September   9,    1988,    seeking   the    sum  of 
$1703.00    for   the    installation   of    fuel   oil   piping    from   the  corner 
of   Storage   Room   1 1 5 A   to   the   oil  burners. 

4.  The  work  was  performed  on  August  23,  1988,  November  2, 
1987,    and   October   30,    1987,    and   was   performed   under  protest. 

5.  On   November  4,    1988,    D.C.P.O. 's  Director   of   the  Office 
of   Project   Management    rejected    the   change   order   request,    on  the 
basis    that    the   work   was    required    to  be    performed   by  the 
contractor   under   the    terms    of    the   base  contract. 

6.  On  November  28,  1988  and  on  December  14,  1988,  TLT,  on 
behalf  of  Flaherty,  timely  appealed  the  Director's  rejection  of 
the   change   order   to   the   Deputy  Commissioner. 

7.  On  December   28,    1877,    D.C.P.O. 's   Deputy  Commissioner 
timely    concurred   with    the    Director's  decision. 

8.  On   January   3,    1989,    TLT,    on   behalf   of   Flaherty,  timely 
appealed    the    Deputy   Commissioner's   decision    to    the   Division  of 
Administrative    Law  Appeals. 
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9.  There    is    no  dispute   concerning    the   cost   of   the   work  or 
the   amount   of    the    claim.      The    sole   dispute    is   whether   the   work  in 
question  was    to  be    performed   under   the    terms    of    the  base 
contract,    and   thus   does    not   constitute   an  extra. 

10.  The   relevant    portions   of   the   contract   plans   are  set 
forth   of  drawing  H-l. 

11.  The    relevant   portions   of   the   contract  specifications 
are   set   forth   in   section  15002. 

12.  The   relevant   portions   of    the   contract  general 
conditions   are   set    forth    in   the    information  to  Bidders    (p.  A-l, 
Article    II,    and   Article  III. 

13.  Section    1  500 2  .  2 ( a  )  (  1 3  )   makes    reference    to  "underground 
fuel   oil    storage    tank   and   piping  system." 

14.  The  original  drawing  H-l,  indicates  that  a  single, 
overhead  pipe  would  run  from  the  oil  storage  tank  to  the  oil 
burners . 

15.  The   mechanical   engineer,    after   the   contract   had  been 
executed   and    the   work  was    started,    changed    the   oil  piping 
requirements    from  one    line    to   two   lines   and    from  overhead  to 
unde  rg  round  . 

16.  The   contract    requires    the    installation   of   a  complete 
piping   system   fully  operational. 

17.  In   the   event   of   an   ambiguity   between   a  drawing   and  the 
specifications    the   bidder  has    the   obligation    to   so   alert  the 
designer   prior   to  bidding. 
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Cone lus  ion 

The  Respondent  D.C.P.O.  takes  the  position  that  the  contract 
required  the  installation  of  an  underground  piping  system  as  that 
contract  was  originally  written  and  that  drawings  to  the  contrary 
cannot   control    the   parties'  obligation. 

I   cannot   agree.      Although   there    is   one   quoted   reference  to 
"underground , "   that   being   section   1  500 2  .  2  ( a  )  ( 1 3 )    (Finding  No. 
13),    the   quoted   language    is   ambiguous.      That  language 
"underground    fuel   oil    storage   tank   and   piping   system"  might 
easily   refer   only    to   the    fact    that    it   was    the    storage    tank  which 
was    to  be   underground,    not    the   piping   system.      Even   though    I  say 
now   that    the   quoted    language    is   ambiguous,    it    is   not    so  obviously 
ambiguous   as    to  put   a  bidder   on   notice   of   a   conflict  between 
specifications   and   a  drawing. 

Here,  where  the  drawing  showed  a  single  overhead  piping 
system,  it  was  certainly  reasonable  for  a  bidder  to  read  the 
language   of    the   contract   as   being   consistent   with   the  drawing. 

Such    an    interpretation    is    further   supported   by    the  October 

29,    1987    (Ex.    2)    letter    from   the   mechanical   engineer.  This 

letter,    in   paragraph   number   three  states: 

3.      The   original    plans   and  specifications 
indicated    the   oil    piping   to  be   a   single   2  inch 
supply   and   return,    to   run   overhead,    to  branch 
to    feed    the    two   burners.      This   new  routing, 
under    the    floor,    is    a   change   to   the    Plans  and 
Spec  i  f  icat  ions . 

Obviously,    the   mechanical   engineer   didn't   see   an  inconsistency 
between    the    original    specifications    and  drawings. 
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The   Respondent's   emphasis    in   its   brief   of   the  contract 
requirement    that    the    system  be   complete   and    functioning  doesn't 
aid    its   case.      There    is   no  evidence    that    the    system  as  originally 
shown  was    somehow  an   incomplete    system   incapable   of  functioning. 
Perhaps    the   redesigned    system  will    function  better   than  the 
original    system  buy    that    is   hardly    the   problem  of   the  HVAC 
subcontrac  tor . 

Finally,    there    is    the    issue   of   the    significance   of  the 
drawing,   H-l.     While    it    is   true   that    the  drawings  are 
diagrammatic   and   not    intended    to   show  all   details    of  construction 
this    fact    again   does   not    further   the   Respondent's   case.      This  is 
not   a   situation  where   a   drawing   omi  t  ted   a  detail   which  should 
have   been   obvious.      This   drawing   showed   a   detail   which   was  later 
changed . 

The   parties   have   agreed    that    the    system   installed  cost 
$1,703.00  more    than   the   system  originally   designed.      Judgment  for 
the   Petitioner   in   the   amount   of   $1,703.00    is  ordered. 
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DECISION 


Pursuant  to  G.L.  c.  30  s.  39Q  the  Petitioner,  Saturn  Construction  Co., 
Inc.  brought  this  appeal  in  a  timely  fashion  on  behalf  of  the  glass  and 
glazing  filed  sub-bidder  Rich  Glass,  "Rich."    This  is  an  appeal  of  the 
denial  by  the  Respondent  Division  of  Capital  Planning  and  Operations, 
"DCPO",  of  Change  Order  request  No.  117  for  extra  costs  of  Rich  incurred 
in  glazing  the  windows  on  the  new  campus  of  Roxbury  Community  College, 
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State  Project  EJ-71-1,  Contract  No.  4.    A  hearing  was  held  on  February 
24,  1989  and  briefs  were  submitted  by  April  5,  1989. 

The  evidence  in  this  case  consists  of  twelve  documentary  exhibits 
and  the  testimony  of  Richard  E.  Kurowski ,  the  principal  of  Rich  Glass, 
Edward  J.  Ross,  architect  and  contract  administrator  of  the  Roxbury 
Community  College  Project  and  of  Jonas  M.  Kriauciunas  ,  Project  Engineer. 
ISSUE 

Accepting  Rich's  assertion  that  it  did  not  include  in  its  bid  material 
and  labor  costs  for  glazing  the  windows  at  the  college  with  a  wet  seal 
system  on  the  exterior  of  those  windows,  the  issue  is  whether  Rich  was 
justified  in  not  including  such  costs  and  is  therefore  entitled  to  extra 
compensation  for  glazing  the  windows,  as  it  was  ordered  to,  by  such  wet 
seal  method. 
FINDINGS  OF  FACT 

1.  The  general  contractor  for  State  Project  EJ-71-2,  Contract  No.  4 
was  Saturn  Construction,  Co.,  Inc.  and  the  filed  sub  contractor  for  the 
glass  and  glazing  work  was  Rich  Glass. 

2.  In  preparing  its  bid  for  the  glazing  work  Rich  assumed  from  the 
contract  specifications  and  architectual  drawings  that  the  windows  to  be 
installed  would  come  to  the  project  with  a  pressure  gasket  seal  on  both 
the  interior  and  exterior  of  the  window. 

3.  Rich  did  not  include  any  figures  for  applying  a  wet  seal  glazing 
to  the  exterior  of  the  windows. 

4.  The  architectual  drawings  do  not  specify  a  wet  seal  system  of 
glazing  for  the  windows  in  question. 
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5.  The  use  of  the  term  "glazing  sealants,:  "sealant"  or  "compound"  is 
found  in  the  contract  specifications  in  Section  8B    sub  1.02(A)(8),  sub 
1.04(B)(3)  sub  3.03(F)  sub  3.05  and  sub  2.03(B). 

6.  The  terms  "glazing  sealants",  "sealant"  and  "compound"  apply  to 
wet  seal  glazing  methods. 

7.  Section  8B  sub  2.03(B)  provides  the  specific  sealant  required  and 
states,  inter  alia,  "use  for  all  exterior  glazing  except  where  continuous 
pressure  glazing  gaskets  are  provided." 

8.  The  contract  specifies,  in  section  8A  sub  2.01(A)  and  (B),  acceptable 
window  types  and  three  manufacturers  thereof. 

9.  The  catalogs  of  the  three  manufactorers  show  that  this  type  of 
window  has  a  pressure  gasket  seal  on  the  interior  and  requires  wet  seal 
glazing  on  the  exterior. 

10.  Rich  Glass  did  not  consult  the  catalogs  of  any  of  the  three 
manufacturers  prior  to  bidding. 

11.  In  October,  1986,  Rich  for  the  first  time,  saw  the  shop  drawings 
of  the  original  metal  windows  subcontractor.    These  shop  drawings  specify 
a  wet  cap  seal  glazing  method  for  the  exterior  of  the  windows. 

12.  Rich  complained  to  DCP0,  through  Saturn,  that  it  had  not  contemplated 
the  installation  of  a  wet  cap  seal  and  was  ordered  to  perform  the  work 

by  DCP0. 

13.  Rich  performed  the  required  work  under  protest. 

14.  The  additional  cost  of  labor  and  materials  to  Rich  for  the  in- 
stallation of  the  windows  using  a  wet  cap  seal  method  was  $29,523.46. 
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15.  The  windows  actually  installed  were  not  from  one  of  the  three 
manufacturers  listed  in  the  contract  but  were  an  "equal"  window,  approved 
by  the  architect,  and,  like  the  windows  of  the  three  specified  manufacture 
required  wet  cap  seal  exterior  glazing. 

16.  Rich,  through  Saturn,  submitted  a  Change  Order  request,  No.  117, 
for  the  additional  labor  and  materials  of  glazing  the  exterior  of  the 
windows  with  a  wet  seal.    DCPO  denied  the  request  and  Rich  and  Saturn 
filed  a  timely  appeal  with  D.A.L.A. 

CONCLUSION 

Rich's  assertion,  that  the  materials,  contract  specifications  and 
architectual  drawings,  provided  to  bidders,  allowed  him  to  assume  that  a 
pressure  gasket  system,  both  interior  and  exterior,  would  be  provided, 
is  not  borne  out  by  the  facts  here. 

At  best  the  subcontractor  was  on  notice  that  an  ambiguity  existed. 
While  the  architectual  drawings  were  silent  on  exterior  glazing,  the 
specifications  mention  both  pressure  glazing  and  exterior  sealants. 
The  mention  of  both  glazing  methods  is  not  inconsistent.    All  four 
window  types,  the  three  in  the  contract  and  the  approval  "equal"  have 
pressure  glazing  on  the  interior  and  require  wet  cap  sealing  on  the 
exterior. 

For  the  subbidder  to  simply  assume  that  pressure  glazing  would  be 
provided  on  both  sides  of  the  glass,  allowing  him,  by  such  assumption 
to  file  a  lower  and  more  competitive  bid,  is  not  acceptable  where  an 
easy  solution  was  at  hand  for  resolving  any  doubts.    Actually  at  least 
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two  solutions  appear  to  have  been  available.    A  subbidder  could  (and  might 
be  required  to)  request  clarification  from  the  designer  under  Art.  Ill  par.l 
of  the  contract  (Ex.  #2  page  8).    A  subbidder  could  also  take  a  look  at 
the  window  manufacturers'  catalogs. 

Rich  here  testified  that  he  was  aware  that  any  window  which  came  to 
the  project  with  pressure  glazing  both  inside  and  outside  would  have 
had  to  be  custom  manufactured.    To  assume  such  custom  manufacturing,  where 
sealants  are  mentioned  a  number  of  times  in  the  specifications  is  un- 
realistic, at  best. 

Thus,  Rich  was,  in  the  reasonable  scenario  most  favoring  it,  faced 
with  an  ambiguity.    An  ambiguity  lending  itself  to  easy  clarification. 
In  proceeding  as  it  did  Rich  did  not  act  reasonable  under  the  circumstances. 
Rich  has  neither  DCPO  nor  Saturn  to  blame,  only  itself. 

The  denial  of  Change  Order  request  No.  117  is  affirmed. 
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